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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

In the matter of Trademark Trial and Appeal Board 
Cancellation No. 92057023 
Marks: GIOVANNI'S ALOHA FOODS 

GIOVANNI'S SCAMPI MARINADE 
GIOVANNI'S ORIGINAL WHITE SHRIMP TRUCK 
GIOVANNI'S HOT & SPICY WE REALLY MEAN IT! SAUCE 

LUCKYU ENTERPRISES, INC., 
7 DBA, GIOVANNI'S ORIGINAL 

WHITE SHRIMP TRUCK, 
8 

9 

10 

11 

12 

13 

14 

15 

Petitioner, 

Vs. 

JOHN "GIOVANNI" ARAGONA, 

Respondent. 

Cancellation No. 92057023 

Trade Secret/Commercially 
Sensitive 

DEPOSITION OF TROY NITSCHE 

16 Taken on behalf of the Petitioner, LuckyU Enterprises, 

17 Inc., dba Giovanni's Original White Shrimp Truck, at 

18 Ralph Rosenberg Court Reporters, Inc., American Savings 

19 Bank Tower, 1001 Bishop Street, Suite 2460, Honolulu, 

20 Hawaii, commencing at 10:48 a.m. on Wednesday, September 

21 17, 2014, pursuant to Notice. 

22 

23 BEFORE: ROBERT K. BALIAN, RPR, CRR, CSR No. 463 

24 

25 
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1 APPEARANCES: 

2 

3 For Petitioner, LuckyU Enterprises, Inc., dba Giovanni's 

4 Original White Shrimp Truck: 

5 

6 JENNIFER FRASER, ESQ. 

7 1875 I Street, NW, 11th Floor 

8 Washington, DC. 20006 

9 

10 For the Respondent, John "Giovanni" Aragona: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JAMIE PITTS, ESQ. (Via Telephonically.) 

3340 Wood Thrush Drive, Suite 341 

Punta Gorda, Florida 33950 
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1 TROY NITSCHE, 

2 called as a witness at the instance of the Petitioner, 

3 being first duly sworn to tell the truth, the whole 

4 truth and nothing but the truth, was examined and 

5 deposed as follows: 

6 THE WITNESS: Troy Nitsche, N I T, S as in Sam, C H E. 

7 MS. FRASER: Okay. Jennifer Fraser of Novak, Druce, 

8 Connolly, Bove and Quigg on behalf of petitioner, LuckyU 

9 Enterprises. 

10 Counselor, did you want to identify yourself? 

11 MS. PITTS: I'm sorry. Were you talking to me? Jamie 

12 Pitts. I'm sorry. 

13 EXAMINATION 

14 BY MS. FRASER: 

15 Q. Good morning, Mr. Nitsche. 

16 A. Good morning. 

17 Q. As you know, we are here for your testimony 

18 deposition before the Trademark Trial and Appeal Board 

19 for the proceeding between LuckyU Enterprises, Inc. 

20 Doing business as Giovanni's Original White Shrimp Truck 

21 and John Giovanni Aragona regarding the registration of 

22 four trademarks. I'm going to ask you a series of 

23 questions regarding this matter. Please listen to my 

24 questions carefully. If you do not understand the 

25 question, please let me know, and I would be happy to 
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1 rephrase it. The court reporter is here to take down 

2 everything you say, but he can only transcribe what you 

3 say verbally. So if you could please give a verbal 

4 answer rather than a head shake or a nod, that helps him 

5 make sure he takes down your testimony perfectly. 

6 A. I understand. 

7 Q. If at any point today during the deposition 

8 you need a break, please let us know, and we can take a 

9 break. 

10 I would like to remind you that your testimony 

11 is under oath. So we request that you answer fully and 

12 truthfully. Is there anything to prevent you from 

13 testifying truthfully and accurately today? 

14 A. No. 

15 Q. We would like to go ahead and designate the 

16 transcript as Trade Secret/Commercially Sensitive under 

17 the protective order. 

18 Mr. Nitsche, please tell us your full name and 

19 business address? 

20 A. My name is Troy Edwin Nitsche. E D W I N, and 

21 business address is 56-505 Kamehameha Highway, Kahuku, 

22 Hawaii 96731. 

23 (Whereupon, Deposition Exhibit 1 was marked.) 

24 MS. FRASER: 

25 Q. Mr. Nitsche, I'm handing you what has been 

RALPH ROSENBERG COURT REPORTERS, INC. 
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It is the Amended Petitioner's 

2 Notice of Testimony Deposition of Tory Nitsche. 

3 Are you appearing here today pursuant to this 

4 deposition notice? 

5 A. Yes. 

6 Q. Where do you currently work? 

7 A. I am the majority owner and president of 

8 LuckyU Enterprises. 

9 Q. What does LuckyU Enterprises do? 

10 A. We primarily do business as Giovanni's 

11 Original White Shrimp Truck. We sell plate lunch style 

12 shrimp plates here in Hawaii. 

13 Q. How does LuckyU Enterprises provide shrimp 

14 plates here in Hawaii? 

15 A. We have two -- two -- apparently two 

16 locations. We provide them out of a mobile --mobile 

17 lunch wagon out of a mobile lunch wagon and an open 

18 air open air restaurant atmosphere. 

19 Q. Who are the other current owners of LuckyU? 

20 A. My mother has a percentage of ownership; my 

21 brother has a percentage of ownership; my sister has a 

22 percentage of ownership, and my business partner Jim 

23 Goodrich has a percentage of ownership. G 0 0 0 R I C 

24 H. 

25 Q. How long have you been an owner of LuckyU 

RALPH ROSENBERG COURT REPORTERS, INC. 
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1 Enterprises? 

2 A. This year will be -- I'll be a majority owner 

3 of LuckyU Enterprises -- LuckyU Enterprises since its 

4 inception in 2003, '04? Something -- something like 

5 that. 

6 Q. When LuckyU was established, who were the 

7 owner of LuckyU Enterprises? 

8 A. It was myself, my mother, Barbara, and Jim 

9 Goodrich. 

10 Q. What is Barbara's last name? 

11 A. Same as mine, Nitsche. 

12 Q. How many employees does LuckyU currently have? 

13 A. We usually average about 30 employees at any 

14 given time. 

15 Q. What responsibilities do you have as owner of 

16 LuckyU Enterprises? 

17 A. Ultimately, it falls to me to bless most or 

18 all of the decisions that the company -- the company 

19 makes, dictate the path of direction of the -- of the 

20 business and oversee and manage all operations. 

21 Q. When you say "oversee and manage," what 

22 operations -- what areas does that typically cover? 

23 A. Everything from supplies, to production, to 

24 customer service, to accounts payable, to media 

25 relations, to advertising. 

RALPH ROSENBERG COURT REPORTERS, INC. 
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What was your position before you became owner 

2 of LuckyU Enterprises? 

3 A. I was the owner of Nitsche Enterprises. 

4 Q. What was Nitsche Enterprises? 

5 A. Nitsche Enterprises was a company that I -- I 

6 created to purchase Giovanni's Aloha Shrimp. 

7 Q. At the time you created Nitsche Enterprises, 

8 what was Giovanni's Aloha Shrimp? 

9 A. Giovanni's Aloha Shrimp was a small lunch 

10 wagon shrimp business on north shore. 

11 Q. Under what trademarks does LuckyU do business 

12 under? 

13 A. We operate under Giovanni's Aloha Shrimp, 

14 Giovanni's Shrimp Truck, Giovanni's Original White 

15 Shrimp Truck. I believe those are the primary -- those 

16 are the primary names we use in our business. 

17 Q. Does LuckyU provide the Shrimp Truck services 

18 under all of those Giovanni's formative names? 

19 A. Yes. 

20 Q. And just to clarify, when I said "Food truck 

21 services," what do you consider food truck services to 

22 be in the way that you provide them? 

23 A. It's a lunch wagon -- lunch wagon services. 

24 It's a restaurant. Basically, it's a restaurant that 

25 operates out of a truck. 

RALPH ROSENBERG COURT REPORTERS, INC. 
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1 Q. When was Nitsche Enterprises formed? 

2 A. Nitsche Enterprises was formed in 1997. 

3 Q. What trademarks did Nitsche Enterprises 

4 provide food truck services under? 

5 A. Nitsche Enterprises provided under Giovanni's 

6 Aloha Shrimp, Giovanni's Original White Shrimp Truck, 

7 and I don't know if we were just using Giovanni's Shrimp 

8 Truck at the time. 

9 I was trying to differentiate myself. 

10 Giovanni's Shrimp Truck may have came a little later 

11 when people got to know us more. And we didn't need so 

12 much. You people just know-- I believe just Giovanni's 

13 Shrimp Truck came a little -- a little later. But 

14 initially, it was Giovanni's Aloha Shrimp and Giovanni's 

15 Original White Shrimp Truck. 

16 Q. And to clarify, when did Giovanni's Original 

17 White Shrimp Truck come along? 

18 A. We made a -- we had to make a new sign, a new 

19 sign for the, you know, our marque sign. And it was --

20 I believe it was Jim's idea to incorporate "Original" 

21 into the sign to because another shrimp truck in the 

22 meantime had opened up, not far from where we were. And 

23 we wanted to differentiate or -- or call attention to 

24 the fact that we were the original shrimp truck. 

25 Q. Why are you here today? 

RALPH ROSENBERG COURT REPORTERS, INC. 
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1 A. Good question. Wow, wow. I'm -- I'm here to 

2 ask for -- I'm here to get the facts across that I --

3 I'm Giovanni's Shrimp. You know, we are here to fight 

4 for our trademark, trademark names that I -- I --

5 someone is saying that they deserve that I don't feel 

6 that they are entitled to. 

7 Q. What food and drink items do you provide under 

8 the various Giovanni names that you just mentioned: 

9 Giovanni's Original White Shrimp Truck, Giovanni's Aloha 

10 Shrimp and Giovanni's Shrimp Truck? 

11 A. We primarily serve plate lunch -- plate lunch 

12 style shrimp. We have a garlic -- garlic plate shrimp. 

13 Do you want me to get into the different kinds? Should 

14 I -- does it matter if I get into the different kinds? 

15 Just generally? 

16 Q. (Nods in the affirmative.) 

17 A. Shrimp, shrimp plates, and hot dogs. We also 

18 sell macaroni salad. We sell bottled drinks. We don't 

19 currently sell it, but we -- we -- we did have a 

20 location on the big island for a short time, and we sold 

21 -- we sold steak with the shrimp there. We sell rice. 

22 And, I mean, we don't -- we don't currently sell it. 

23 We own the land now on which the truck sits. 

24 So, I mean, we -- we put in other vendors that -- that 

25 sell other items around the truck such as corn and 
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1 smoothies and shave ice and funnel cakes, and you know. 

2 Whatever -- whatever we think people might enjoy. 

3 Q. Do those other vendors selling corn and shaved 

4 ice provide those products under any of the Giovanni 

5 names? 

6 A. No. No. 

7 Q. Where was the location on the big island that 

8 you were serving steak? 

9 A. Pahoa, P A H 0 A. 

10 Q. Was the steak on Pahoa being offered under any 

11 of the Giovanni's names? 

12 A. Yes. 

13 Q. When was that that you were offering steak on 

14 Pahoa under the Giovanni's names? 

15 A. I believe we tried Pahoa in -- I guess it's 

16 about five-- it's about five years. I want to say it's 

17 about five years ago. It could be off on that, but 

18 right around there. 

19 Q. For the food items you just described such as 

20 shrimp plates, macaroni salad, drinks, rice, and hot 

21 dogs, have you always sold those items? 

22 A. We haven't always sold the macaroni salad 

23 is a new addition. That -- that yeah. That macaroni 

24 salad is the only real new addition to the trucks on 

25 Oahu. 

RALPH ROSENBERG COURT REPORTERS, INC. 
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For the trucks on Oahu, how long has Nitsche 

2 and LuckyU sold those items under the Giovanni formative 

3 trade marks? 

4 A. It will be 17 years this year. 

5 Q. Other than the macaroni salad, what if any 

6 other items have you added to the menu over the years? 

7 A. Oh, we started adding a rice -- customers 

8 seemed to like when -- when we put the rice over -- I'm 

9 sorry -- the garlic over all the rice, on the plate, on 

10 the side. I mean, we we took it upon ourselves to 

11 just add these garlic sprinkles to all the plates and 

12 put it on top of the rice as opposed to the customer 

13 having to ask for it, or now they have to ask without it 

14 if they don't want it. It's our -- what we naturally 

15 do. 

16 Q. When you say you have added menu items over 

17 the years, was the Giovanni's Aloha Shrimp lunch wagon 

18 that you purchased providing items such as the macaroni 

19 salad and the rice with garlic over it? 

20 A. Yes. 

21 Q. What do you mean then when you say you added 

22 those items? 

23 A. They weren't -- they weren't originally sold 

24 by John or Connie Aragona at the -- at their lunch 

25 wagon. C 0 N N I E. 

RALPH ROSENBERG COURT REPORTERS, INC. 
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1 Q. Who are John and Connie Aragona? 

2 A. John and Connie Aragona were the original 

3 owners of Giovanni's Aloha Shrimp. 

4 Q. Who are your customers generally? 

5 A. We -- they -- our general bunch these days, 

6 there is I mean, we are in Hawaii. We have a lot of 

7 -- a lot of visitors from all over the world, all 

8 different parts of the world. 

9 We have a very strong local following. It's 

10 -- it's· a real healthy mixture between residents of the 

11 island and visitors to the island as well. 

12 Q. And I want to clarify. 

13 When I say "you," I'm referring to LuckyU or 

14 your prior company Nitsche Inc., unless my context 

15 indicates I'm referring to you personally; is that 

16 okay? 

17 A. Sure. 

18 Q. How many truck locations do you currently 

19 have? 

20 A. Currently, we have two. 

21 Q. Where are your food trucks located? 

22 A. One is located at our business address in 

23 Kahuku, and the other is located about a half hour away 

24 in a little beach community of Haleiwa. 

25 Q. How do you attract customers to your shrimp 

RALPH ROSENBERG COURT REPORTERS, INC. 
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1 trucks? 

2 A. We -- we, you know, we have been lucky with a 

3 lot of the word of mouth. We've also been proactive in 

4 getting the name out there. We started doing targeted 

5 advertising a while back that seemed to have paid off. 

6 We are right now just kind of getting into and 

7 tapping the internet -- the internet mystery, the 

8 mysteries of the internet. 

9 Q. When you say targeted adds, what does that 

10 include? 

11 A. It includes a lot of high visibility, widely 

12 distributed visitor publications in the Waikiki, 

13 Honolulu area, and print adds, video -- video adds. We 

14 run an add on a hotel channel that runs, you know, a 

15 number of times a day. I think it's 16 times a day on 

16 the host of, you know, a group of hotels that subscribe 

17 to this hotel channel, one of the channels on the 

18 television people watch, and they see a little 30 second 

19 commercial basically for-- for Giovanni's Shrimp up on 

20 the north shore. 

21 Q. When you say "visitor publications," what kind 

22 of publications do those include for your 

23 advertisements? 

24 A. We do a Spotlight Hawaii. We do Oahu Gold. 

25 We've done 101 Things To Do On Oahu. We do a Japanese 
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1 language publication. We've done advertisement in 

2 conjunction with car rental companies. 

3 Q. When you say advertisements in connection with 

4 car rental companies, what does that include? 

5 A. Primarily, the Oahu Drive Guide. They have 

6 basically, it's just a little informational magazine. 

7 It's a free magazine to, you know, rental car customers 

8 that just shows them -- gives them maps of the island, 

9 shows them prominent places on the island, gives them 

10 things to do that they can stop in and see while they 

11 might be taking a tour around Oahu. 

12 Q. What is the name of the Japanese print 

13 advertisement that you run? 

14 A. Oh, you've got me. 

15 Q. What kind of publication is the Japanese 

16 publication that you advertise in? 

17 A. It's --it's a print -- it's a print 

18 publication, primarily geared towards Hawaii attractions 

19 and things to do in Hawaii. 

20 Q. What TV shows, if any, have your food trucks 

21 been featured on? 

22 A. More than I know of. Honestly, the most 

23 prominent one we've been placed on is -- we just had an 

24 episode a few years ago, a year or two. I forget the 

25 date, but Man Versus Food which is, you know, a national 
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1 -- nationally televised show on the Food Network which 

2 was real nice. We've also been on a couple tangent 

3 shows, maybe not featuring the food so much, but 

4 featuring the atmosphere, and you know, the location 

5 that we've cultivated. We've been on Real Housewives of 

6 -- of Orange County. We've been on Ice Loves Cocoa. 

7 Actually, the Bay Watch Hawaii. You know the -- the 

8 the Hawaiian gentleman on Bay Watch Hawaii who has a 

9 shrimp truck in the show? 

10 Q. I don't. 

11 A. That is a homage directly to us. We just done 

12 doing their -- we just got done doing their premier 

13 premier party down in Waikiki. He actually went out and 

14 started his own shrimp truck in real life too. 

15 Q. Do any of these TV show episodes featuring the 

16 shrimp truck show the Giovanni's name? 

17 A. Yeah. Yeah. Most of them do. I mean, we do 

18 a number of -- there is all kind of -- we get -- you 

19 know, honestly, we get calls like maybe once a month, 

20 maybe a little more often than once a month. Someone 

21 a show from Korea wants to film in Haleiwa. We have a 

22 lot of filming going on with the truck. 

23 Q. How did the shrimp trucks come to be featured 

24 on TV shows? 

25 A. I think it started by just -- we -- we just 
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1 gained reputation and gained notoriety and gained, you 

2 know, of a consumer respect for having a good dish 

3 operation, and -- and there are, you know, certain 

4 people that know about it that are -- there are people 

5 whose job it is -- is to act as an intermediary with 

6 these companies and with these people looking to do 

7 shows based in Hawaii, and they give them 

8 recommendations as to where it might be a nice place for 

9 them to go visit. And we get a lot of good -- a good 

10 feedback and press. And a lot of people are pointed in 

11 our direction from these -- from these media tourist 

12 agencies downtown. 

13 Q. When you say media and tourist agencies might 

14 point them in your direction, who are you referring 

15 to? 

16 A. I think-- I think it's the -- I think it's 

17 part of the Hawaii Tourism. I know we don't pay them. 

18 I know we've never paid for that services. They just--

19 you know, they just want to help out the people that are 

20 filming, and they, you know, think of us. 

21 Q. When was the first time the shrimp trucks were 

22 first featured on a TV show? 

23 A. I believe it was Bay Watch. We were the 

24 old Bay Watch Hawaii. I remember we had to -- we had to 

25 get one of the trucks running and actually -- actually 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090 



Page 19 
1 drive it over to the -- drive it over to the park, and 

2 then we -- we sat there and filmed in an episode of Bay 

3 Watch. 

4 That was the first televised publicity that 

5 to my knowledge. That was early on. That was fairly 

6 early on too. 

7 Q. Do you know approximately when you were 

8 featured in Bay Watch? 

9 A. It was '99 maybe? I want to say '99, maybe 

10 2000? Somewhere around that area. 

11 Q. What affect, if any, did the features of the 

12 truck on TV shows have on business? 

13 A. Our business has increased steadily, and I 

14 would say significantly for every year its been in 

15 operation. 

16 Q. What kinds of online advertising do you do 

17 under the various Giovanni's trademarks? 

18 A. We do -- we do Yelp. We are featured on Yelp. 

19 Oh, I'm sorry. Could you repeat the question? 

20 (Record read.) 

21 THE WITNESS: Okay. Yeah. We were on Yelp for a while 

22 as a -- took advantage of their services. We began a 

23 Face Book page for the shrimp truck. Let's see. We 

24 have a we have our own website. You know, we have 

25 our -- the most important one. Well, I don't know with 
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1 networking and social media. Face Book is pretty 

2 important too. 

3 Q. What is the company's website address? 

4 A. I would actually have to -- is it gio --

5 gioshrimp? Giovanni's -- I need to refer. 

6 Q. We'll have some examples later, if that will 

7 refresh your memory. 

8 A. Okay. Thanks. The website addresses and 

9 password. They slip slip my mind occasionally. 

10 Q. What kinds of signage do you use for the 

11 trucks? 

12 A. Our-- our main sign is located.in in 

13 Kahuku. It's a giant four by eight plus sheet of white 

14 -- white plywood that's on the back of a vehicle. It 

15 says Giovanni's Original White Shrimp Truck. 

16 Q. What other types of collateral materials do 

17 you use that feature the Giovanni's marks? 

18 A. We -- one of the first things I -- I did when 

19 I bought the business was to create a logo -- create a 

20 logo for the business. It's a surfing shrimp, 

21 basically a shrimp surfer, and we featured Giovanni's 

22 Aloha Shrimp on the banner that encircles that logo. 

23 

24 

25 

Q. Where does the shrimp surfer logo appear? 

A. Just about on everything. You know, it's 

appears on the truck itself. It appears on our print 
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It 

2 appears on either -- when we make a donation to a 

3 charity, and they want to say, okay, thanks. That's the 

4 logo that they -- you know, that they acknowledge us 

5 with. 

6 Q. Do you make t-shirts that feature the logo? 

7 A. T-shirts. T-shirts, merchandising. Yeah. 

8 Q. I'm going to hand you what has been marked as 

9 Exhibit 2 which bears the document number LuckyU 000204. 

10 (Whereupon, Deposition Exhibit 2 was marked.) 

11 MS. FRASER: 

12 Q. What is Exhibit 2? 

13 A. It is an advertise -- advertisement invoice 

14 from a Morris Visitor Publications And Network Media. 

15 Q. Who is Morris Visitor Publications? 

16 A. They -- they are the ones that put together 

17 and distribute our hotel channel video. 

18 Q. What is the invoice at Exhibit 2 for? 

19 A. I guess this is just to -- oh, this is -- it's 

20 a purchase -- yeah. It's a purchase order for-- it's a 

21 one month bill basically for -- for the -- our video 

22 advertisements. 

23 Q. When you say "Video advertisements," are these 

24 the video advertisements that run on the hotel channels? 

25 A. Yes. 
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How often do you receive invoices from Morris 

2 Visitor Publications for the TV advertising? 

3 A. We use to -- we use to receive them every 

4 month. I don't know what we are receive currently. 

5 I don't know if we still get them every month, or if 

6 they have, you know, trust us more. I'm not sure, by 

7 now. 

8 Q. How often does LuckyU hire Morris Visitor 

9 Publications to do television advertisements? 

10 A. This is -- this is -- I believe this is the 

11 only thing that we currently have with them. I don't 

12 I don't believe that we've ever delved into any other 

13 area with that as far as videography or videos go. 

14 Q. What kind of frequency does LuckyU have with 

15 Morris Visitor Publications running advertisements? 

16 A. Yeah. There are spots. It's a -- it's a 30 

17 second spot, and it airs eight times a day. 

18 Q. How long have you been using Morris Visitor 

19 Publications to run TV advertisements? 

20 A. A long time. A long time. Again, I would 

21 guess early 2000's -- early 2000's. I would have -- I 

22 would have to double check. But we you know, we've 

23 been with them for a while. 

24 Q. 

25 Exhibit 3. 

I am marking document number LuckyU 000131 as 
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(Whereupon, Deposition Exhibit 3 was marked.) 

What is Exhibit 3, Mr. Nitsche? 

Exhibit 3 is a copy of one of the print adds 

we -- we run in one of the visitor publications. It's 

5 our -- our add, and it features our logo in the upper 

6 left-hand corner. Giovanni's Aloha Shrimp with the 

7 surfing shrimp, and it also features the original white 

8 shrimp truck predominantly at the top. 

9 Q. What is Spotlights Oahu Gold? 

10 A. Spotlights Oahu Gold is a -- again, it's a --

11 I don't want to say it's geared towards-- it's an 

12 attraction. It just lists the attractions and things to 

13 do and things people might be interested in and have a 

14 good time doing while they are in Hawaii, whether they 

15 be, you know, visiting or -- or, you know, literally 

16 here too, and I pick it up every now and then when I see 

17 someone coming in, to see if there is anything new to 

18 do. 

19 Q. Is this one of the larger tourist guidebooks 

20 in Hawaii? 

21 A. Yeah. I believe it is. Its been my 

22 experience they are one of they are one of the most 

23 prominently -- prominently placed and most widely 

24 distributed publications on the island. 

25 (Whereupon, Deposition Exhibit 4 was marked.) 
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1 MS. FRASER: 

2 Q. I'm marking Exhibit 4 which is Petitioner's 

3 Responses to Registrant's First Set Of Interrogatories. 

4 And Mr. Nitsche, I would like to ask you to look at 

5 pages 8 through 9 of Exhibit 4, and specifically, the 

6 response to interrogatory number four. 

7 How much do you spend each year on advertising 

8 and promotion? 

9 A. Well, we -- we started early, and we spent a 

10 little bit at a time. And as the business built up, we 

11 spent more and more on advertising. And here it says 

12 2008 this is from -- this is from our tax returns, those 

13 years. So-- so 2008 was 25,000; 2009, 27,000; 2010, 

1 4 4 0 , 0 0 0 ; 2 0 11 , 6 5 , 0 0 0 ; 2 0 12 , 61 , 0 0 0 . And I j us t got the 

15 tax returns for 2013, and that lists 61,000 as well. 

16 Q. Which trademarks are covered by these 

17 advertising figures? 

18 A. Giovanni's Aloha Shrimp, Giovanni's Aloha 

19 Shrimp, Giovanni's Original White Shrimp Truck, 

20 Giovanni's Shrimp Truck. 

21 Q. How long have you been advertising under the 

22 various Giovanni's trademarks? 

23 A. 

24 Q. 

25 A. 

Since early 1998. 

Was early 1998 when you acquired the company? 

Yes. Pretty much give or take a couple months 
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1 I believe -- I acquired -- I acquired the company at the 

2 end of '97, and you know, we began advertising, not long 

3 after that, within a few months. 

4 Q. What advertising, if any, was done before you 

5 acquired the company? 

6 A. None to my knowledge. 

7 Q. If I could ask you to look at interrogatory 

8 number six on pages 10 and 11. How much does LuckyU 

9 currently gross in revenue? 

10 A. 2013, revenue was $4.6 million. 

11 Q. What was the gross revenue for 2012 for 

12 LuckyU? 

13 A. 4.3 million. 

14 Q. What was the gross revenue for LuckyO in 2011? 

15 A. 4.1 million. 

16 Q. What trends have you noticed in gross sales 

17 over the years? 

18 A. We seem to be increasing at a rate of anywhere 

19 from 10 to 15 percent per year consistently. 

20 Q. When did you notice the increase in sales? 

21 A. I'm sorry. I --

22 Q. Do you know what the sales were when you 

23 acquired the business? 

24 A. Oh, yeah. Yeah. I mean, we -- we -- we have 

25 increased in sales every year, but it didn't start 
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1 anywhere near that amount. 

2 When I first bought the business, we were 

3 doing, you know, gross -- gross revenue of about 

4 $150,000. 

5 Q. Based on your experience, why did sales 

6 increase at the shrimp truck? 

7 A. A lot of reasons. We we -- I tried to 

8 streamline our operation. I tried to make things more 

9 efficient. I think I instituted some policies that had 

10 a beneficial effect on -- on -- on these things, on our 

11 notoriety, on business, on the way we treat our 

12 customer. Just I have got to take the credit for that, 

13 you know? I hate to pat myself on the back, but 

14 Q. When you say you focused on notoriety, what do 

15 you mean by that? 

16 A. I I mean, just the -- you know, the 

17 advertising we did, the way we tried to put the name out 

18 there, the way we tried to become a brand. 

19 Q. How do you know the business has increased 

20 because of that increased notoriety and focus on the 

21 brand? 

22 A. Well, we hear it. You know, we hear a lot of 

23 good things from customers all the time which is, you 

24 know, the -- the goal. You know? We have people coming 

25 up, taking pictures, and you know, as long as they come 
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1 up to the truck and have a nice time. You know, that's 

2 that's the business we are in, you know? So yeah. 

3 We have customers say, we hear reviews. We have a lot 

4 of people write reviews on Yelp, and write reviews on, 

5 you know, their experience. And we just try to make it 

6 as positive as possible. 

7 MS. FRASER: I'm marking document numbers LuckyU --

8 LuckyU 002063 through 2071 as Exhibit 5. 

9 (Whereupon, Deposition Exhibit 5 was marked.) 

10 MS. FRASER: 

11 Q. What is Exhibit 5? 

12 A. This looks to be our website, Giovanni's 

13 Shrimp Truck dot com. 

14 Q. How long have you had the website Giovanni's 

15 Shrimp Truck dot com? 

16 A. Wow, I've really got to keep track of these 

17 years better. They just kind of role by, but I -- I'd 

18 say we've had this up for at least three years. 

19 Q. What is depicted on page 2063 of Exhibit 5? 

20 A. This is a -- looks to be our main page of the 

21 website. It's got our logo. It's got a picture of the 

22 actual shrimp truck itself. And then its got a, you 

23 know, a collage of some of the signatures that have been 

24 or currently are on the shrimp truck. 

25 Q. When you say signatures that are on the shrimp 
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1 truck, what do you mean? 

2 A. I mean, one of the -- one of the things people 

3 like -- people have liked about the shrimp truck is the 

4 ability that they could come up and sign their name on 

5 the truck itself and kind of leave their -- leave their 

6 mark on Hawaii. And people come back and say, "oh, look 

7 for my signature." It's kind of nice. People like it. 

8 Q. When you say the logo, is that the shrimp 

9 surfer guy? 

10 A. Yeah. 

11 Q. On page 2063? 

12 A. It is. 

13 Q. Is that logo also depicted on page 2070? 

14 A. It is. 

15 Q. Like a bigger version. So 

16 A. Yeah, yeah. It's a little a little size is 

17 zoomed in on, I guess. 

18 Q. And for clarification on the record, could I 

19 ask you to circle the logo on page 2070? 

20 A. Sure. 

21 Q. And then again for clarification, on page 

22 2063, could you circle the truck you just described? 

23 A. Sure. 

24 Q. For Exhibit 6, I'm going to mark LuckyU 002075 

25 through 20 -- that's it. 
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1 (Whereupon, Defense Exhibit 6 was marked.) 

2 MS. FRASER: 

3 Q. What is Exhibit 6? 

4 A. This is our Yelp -- Yelp page. Yelp dot com. 

5 This is how our reviews, our business information, 

6 reviews that customers have given. I don't need to 

7 explain what Yelp is. People know Yelp. Yes. 

8 Q. How many Yelp reviews has Giovanni's received 

9 since you've owned the business? 

10 A. I think we are -- I think we are at about 

11 1,500 or so which they, you know, they tell me is a very 

12 high response rate for -- you know, for this kind of 

13 business. 

14 Q. Who is responsible for the Yelp and Face Book 

15 pages for LuckyU? 

16 A. His name is Jorge Amorim, A M 0 R I M. Jorge 

17 is J 0 R G E. 

18 Q. Who provides the content for the Yelp and Face 

19 Book pages? 

20 A. Well, we provide the informational side of it. 

21 But a lot of the content itself is the customer 

22 customer generated, customer submitted. 

23 Q. Earlier, you mentioned a Japanese magazine. 

24 Why do you advertise in a Japanese magazine? 

25 A. Well, you just have -- you have a significant 
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1 portion of Japanese speaking visitors to Oahu, and we 

2 don't want to leave them out. So --

3 Q. What articles, if any, have people written 

4 about the shrimp trucks doing business under Giovanni's 

5 since you have owned the trucks? 

6 A. I I -- I don't even -- I mean, there is so 

7 so -- so so many. People call me up all the time 

8 and say, "Oh, I saw you in this paper. I saw you in 

9 that paper. Oh, I'm in Arkansas, and I saw you in our 

10 local paper here." We get a lot of-- of unsolicited 

11 exposure and attention. The -- the big -- I mean, 

12 anywhere from guidebooks, you know, full on reputable 

13 guidebooks to local -- local newspapers, you know, have 

14 written about Giovanni's of one for on or another. The 

15 Star Advertiser -- well, this -- you know, does an 

16 article on us, you know, about once a year we are in the 

17 Honolulu newspaper for something or another. 

18 Q. Do you list any of the articles on your 

19 website at Exhibits 5? 

20 A. Yes. We do. And Jorge is doing his job. 

21 That's good. Yeah. Yes. You know, it's part --part 

22 of what we do. He tracks down the people, the stories 

23 that people write about us, and you know, the publicity 

24 we get and any accolades we might get. And you know, he 

25 posts that on our website. You know, I think we 
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I really think we are proud of it. We are 

2 thankful that people have the opinion of us. 

3 Q. What trademarks appear in the online 

4 advertising, the website, t-shirts, the articles? 

5 A. Giovanni's, Giovanni's Shrimp, Giovanni's 

6 Shrimp Truck, Giovanni's White Shrimp Truck, Giovanni's 

7 -- I mean, they refer to us by, you know, what they 

8 what they think we are. They call us Giovanni's, 

9 Giovanni's Shrimp, Giovanni's Shrimp Truck, Giovanni's 

10 White Shrimp Truck. 

11 They might use -- it's kind of long. 

12 Giovanni's Original White Shrimp Truck is kind of long, 

13 but most people just call us Giovanni's Shrimp Truck, 

14 honestly. 

15 Q. If we go back and look at Exhibit 5, and the 

16 logo you circled, when was the Giovanni's Aloha Shrimp 

17 logo designed? 

18 A. It was designed in "98 after I bought the 

19 business. 

20 Q. Did you pay someone to design the logo for 

21 Giovanni's Aloha Shrimp Truck? 

22 A. 

23 Q. 

24 A. 

25 Q. 

I did. I did. Do you want details on that? 

(Nods in the negative.) 

Yeah. We did. 

How do you know your customers know you under 
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1 all of the Giovanni's names you just mentioned, 

2 Giovanni's, Giovanni's Shrimp, Giovanni's Shrimp Truck. 

3 How do you know your customers know you under those 

4 names you've just listed such as Giovanni's, Giovanni's 

5 Shrimp, Giovanni's Shrimp Truck, Giovanni's Original 

6 White Shrimp Truck? 

7 A. We -- we get a lot of phone -- we get a lot of 

8 phone calls at the truck asking, you know, "Is this," 

9 you know, "Giovanni's, Giovanni's Shrimp. Are you guys 

10 the shrimp truck?" We are. 

11 MS. FRASER: I'm going to mark Exhibit 7 which bears the 

12 document numbers LuckyU 001802 through 1882. It's the 

13 trademark application for Giovanni's Aloha Shrimp for 

14 LuckyU Enterprises, Jamie. 

15 MS. PITTS: Yes. 

16 MS. FRASER: Sorry, counsel. Just wanted to make sure 

17 you had it. 

18 MS. PITTS: Yes. 

19 MS. FRASER: It was a thick one. 

20 (Whereupon, Deposition Exhibit 7 was marked.) 

21 MS. FRASER: 

22 Q. Mr. Nitsche, if I could direct your attention 

23 to page 1809 of Exhibit 7? 

24 A. 

25 Q. 

Okay. 

What is depicted on page 1809 of Exhibit 7? 
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This looks like a representation of Fodor's 

2 2007, F 0 D 0 R apostrophe S, Travel Guide, 2007 

3 Edition, excerpt from that. 

4 Q. How did the shrimp truck get into Fodor's? 

5 A. They were doing a Travel Guide and thought we 

6 were -- would be a good place to stop, I guess. It's 

7 unsolicited. We didn't -- it's not paid advertisement. 

8 Q. What about page 1810 of Exhibit 7? What is on 

9 page 1810? 

10 A. That looks to be an excerpt from the 2010 

11 edition of Fodor's Hawaii. 

12 Q. Is the 2010 excerpt from Fodor's Hawaii for 

13 the shrimp truck? 

14 A. I believe so. It's talking about shrimp 

15 shacks and shrimp trucks. 

16 Q. Does it reference that the business has 

17 changed hands? 

18 A. Yes. It does. 

19 Q. What is depicted on page 1812 of Exhibit 7? 

20 A. That looks to be Fodor's Oahu, second edition, 

21 Travel Guide, another excerpt from that publication. 

22 Q. What is depicted on page 1813 of Exhibit 7? 

23 A. It looks to be another Fodor's publication 

24 regarding or describing the -- the shrimp on north 

25 shore -- the shrimp. I have to read through the whole 
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1 thing to see what they are exactly saying. But it does 

2 -- here references. I see references to Giovanni's 

3 original -- original shrimp truck. So it features --

4 features us. It features us in there. 

5 Q. Is the reference to Giovanni's Original Shrimp 

6 Truck the truck you own? 

7 A. Yes. 

8 Q. What is depicted on page 1814 of Exhibit 7? 

9 A. This looks to be another 

10 Q. And actually, let me clarify that for the 

11 record. 

12 What is depicted on pages 1814 through 1815 of 

13 Exhibit 7? 

14 A. Okay. This looks like the website of Hawaii 

15 For Visitors, and it's talking about the Oahu's north 

16 shore shrimp trucks. It lists a couple of our 

17 competitors, and lists us at the on page 1815. 

18 Q. Who is Ono Kine Grinds? 

19 A. Ono Kine Grinds use to be a -- or still is. 

20 It was another lunch wagon that served like a Brazil --

21 it was kind of like a Brazilian food that we had rented 

22 space to on the property in Kahuku. 

23 Q. If I could direct your attention to page 1819? 

24 A. Oh, maybe -- oh, make Ono Kine Grinds -- Ono 

25 Kine Grinds -- is it a TV show? It might be a TV show 
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3 called Ono Kine Grinds that we use to have up at the 

4 up at the -- up at the property as well. Sorry. 

5 Q. What do you think the reference to Ono Kine 

6 Grinds in relation to this excerpt on Hawaii For 

7 Visitors relates to? 

8 A. Yeah. I think we were on an episode of Ono 

9 Kine Grinds at some point. 

10 Q. Thank you for clarifying. 

11 What is Flick River dot com? 

12 A. What page are we on? 

13 Q. I'm sorry. Page 1819. 

14 A. I -- I believe it's also a -- it's like a site 

15 that just describes different -- different -- different 

16 businesses. It's a web site that gives information 

17 about various things. 

18 Q. Has Giovanni's Shrimp Truck ever been featured 

19 on Flick River Dot Corn? 

20 A. Yes. Yes. 

21 Q. If I could direct your attention to page 1821 

22 of Exhibit 7? What is Flicker Dot Com? 

23 A. I believe it's another -- another web site 

24 associated with Yahoo. 

25 Q. Has the LuckyO Giovanni's Shrimp Truck been 
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1 featured on Flicker dot com? 

2 A. Yes. 

3 Q. What is Hawaii Vacation Insider dot com? 

4 A. Another website. Might be an association with 

5 the printed media, but I'm not sure. It might just be 

6 it might just be website information. 

7 Q. Has the LuckyU Giovanni's Original White 

8 Shrimp Truck been featured on Hawaii Vacation Insider 

9 dot com? 

10 A. Yes. 

11 Q. What is Saveur Magazines, S A V E U R, 100 

12 List? 

13 A. It's a list put out by Saveur Magazine as a--

14 some of the top -- top places to eat. 

15 Q. If I could direct your attention to page 1829 

16 of Exhibit 7? What is Honolulu Advertiser dot com? 

17 A. That's the website web page for the Honolulu 

18 Newspaper Company. 

19 Q. Has Giovanni's Original White Shrimp Truck 

20 been featured in any articles by the Honolulu 

21 Advertiser? 

22 A. Yes. 

23 Q. When has Giovanni's Original White Shrimp 

24 Truck been featured in advertisements by the Honolulu 

25 advertiser? 
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We've been in a number of advertisements. You 

2 know, with the advertiser, not -- not advertisements, 

3 but in a number of different stories of -- over the 

4 years. They have also run a People's Choice Awards 

5 top -- you know, top three this, top three that, top 

6 three just about everything. People you know, 

7 People's Choice Awards when we place in the top three 

8 consistently. 

9 What was your original question? 

10 Q. When did the Honolulu Advertiser write about 

11 Giovanni's Original White Shrimp Truck? 

12 A. This article was from 2004. 

13 Q. Which company owned Giovanni's Original White 

14 Shrimp Truck at the time of the article in 2004? 

15 A. Well, it was either -- depending on when we 

16 incorporated LuckyU, it was either Nitsche Enterprises 

17 or LuckyU Enterprises. 

18 Q. What input, if any, did you have in the 

19 content of the article on page 1829? 

20 A. None that I know of. 

21 Q. What payment, if any, did you have to make to 

22 the Honolulu Advertiser to have an article featured? 

23 A. None. 

24 MS. FRASER: Why don't we go ahead and take a break? 

25 We've been going for about an hour now. 
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1 (Off the record at 11:54 a.m.) 

2 (On the record at 12:07 p.m.) 

3 MS. FRASER: Jamie, are you there? 

4 MS. PITTS: Yap. I am. 

5 MS. FRASER: Okay. We could get started then. 

6 Q. I am marking Exhibit 8 which is the Petition 

7 For Cancellation and exhibits in this case. 

8 (Whereupon, Deposition Exhibit 8 was marked.) 

9 MS. FRASER: 

10 Q. Mr. Nitsche, I've handled you what has been 

11 marked as Exhibit 8, and I would like to direct your 

12 attention to Appendix A of Exhibit 8. 

13 MS. PITTS: What was Exhibit 8? 

14 MS. FRASER: Exhibit A. I would like to direct the 

15 witness's attention to Appendix A of Exhibit 8. 

16 MS. PITTS: What is Exhibit 8? 

17 MS. FRASER: I was going to ask the witness that, but it 

18 is the asset purchase --

19 MS. PITTS: Oh, I'm sorry. I thought I missed it. I'm 

20 sorry. 

21 MS. FRASER: 

22 Q. What is Exhibit A of Exhibit 8? Excuse me. 

23 Let me clarify that. 

24 What is Appendix A of Exhibit 8? 

25 A. That is the asset purchase agreement that I as 
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1 Nitsche Enterprises incorporated, entered into with John 

2 and Connie Aragona for the sale of their business. 

3 Q. Why do you say you entered into this agreement 

4 with John Aragona and Connie Aragona for the sale of 

5 their business? 

6 A. It's my understanding that they owned that 

7 business jointly at the time. 

8 Q. Is this your signature at the end of the asset 

9 purchase agreement depicted in Exhibit A? 

10 A. Yes. 

11 Q. What did the asset purchase agreement provide 

12 to you? 

13 A. The asset purchase agreement provided all the 

14 the equipment of the business, the means to do 

15 business, and the right to do business as Giovanni's 

16 Aloha Shrimp. 

17 Q. What did the Aragona's get out of the asset 

18 purchase agreement, to your understanding? 

19 A. $120,000. 

20 Q. What is the date you executed the asset 

21 purchase agreement at Appendix A? 

22 A. This says 7 November, 1997. 

23 Q. At the time of the asset purchase agreement in 

24 Appendix A, were you the only owner of Nitsche 

25 Enterprises? 
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1 A. Yes. 

2 Q. What attorneys did the Aragona's have 

3 representing them with respect to the asset purchase 

4 agreement at Appendix A? 

5 A. I remember an attorney by the -- I believe 

6 John and Connie's attorney was Alex -- Alex Sonson, S 0 

7 N Sonson, S 0 N S 0 N. 

8 Q. What discussion, if any, was there regarding 

9 the title of the asset purchase agreement? 

10 A. None to my recollection. 

11 Q. If I could ask you to turn to Exhibit A of the 

12 asset purchase agreement in Appendix A? 

13 A. In Exhibit 8. Sorry. Okay. Exhibit A. 

14 Q. Exhibit A. And what is Exhibit A of the asset 

15 purchase agreement? 

16 A. This is -- this is the equipment that would be 

17 included in the sale to-- you know, it's just the 

18 cooking equipment, pretty much everything that John and 

19 Connie owned relating to the business or in regards to 

20 the business is on this, the sign, to include tarps, 

21 buckets, cutting boards, can openers, pretty much 

22 everything needed to operate -- you know, to get started 

23 running the -- running the business. Here they even 

24 even the sign, one large Giovanni's wooden sign. 

25 Q. When you say "The business," which business 
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1 are you referring to? 

2 A. Giovanni's Aloha Shrimp. 

3 Q. And what was depicted on the large Giovanni's 

4 wooden sign you referenced in Exhibit A? 

5 A. I it was a sign that said Giovanni's -- the 

6 way-- I don't know exact. I believe it's Giovanni's 

7 Shrimp Truck on either side of the sign, and in the 

8 middle, it was a -- it wasn't just a flat sign. It was 

9 a three sided sign like on a trailer. And on the side 

10 facing the road, it's I remember it saying number one 

11 number one food truck or number one shrimp truck 

12 number one food truck on the island -- something about 

13 being number one on the island. 

14 Q. Once the Aragona's sold the shrimp truck 

15 business to you, did they keep any assets related to the 

16 business? 

17 A. Not to my knowledge. 

18 Q. Once the Aragona's sold you the shrimp truck 

19 business, did they ever have any Giovanni's shrimp 

20 trucks again? 

21 A. No. 

22 Q. How many food trucks do you own now? 

23 A. Two. 

24 Q. What model was the truck you acquired under 

25 the asset purchase agreement? 
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I believe it was a -- here 

it says 1952 Chevrolet. I think it was a bread -- a 

3 version of a bread truck I think is what it was 

4 originally used for. 

5 Q. Was there another truck that you acquired? 

6 A. Oh, yeah. For Haleiwa location, and that was 

7 a 1977 Dodge sold as is. 

8 Q. Which trucks, if any, that were acquired in 

9 this agreement do you still use? 

10 A. Neither of them. 

11 Q. When did you get new trucks for the shrimp 

12 trucks? 

13 A. We got a new truck in Kahuku after a few 

14 years. It was pretty early on. We just outgrew it 

15 capacity-wise, volume-wise. It was a tiny little truck. 

16 Couldn't fit, you know, a bunch of people inside there. 

17 The ceiling was low. So we upgraded that in a few 

18 years. 

19 Q. What other equipment, if any, have you 

20 purchased since 1997 in the asset purchase agreement? 

21 A. Well, we I mean, we've gone through two --

22 two trucks in Kahuku. We are on our -- we are on our 

23 second truck in -- I don't know. It might be our second 

24 or third truck in Haleiwa, but we were just getting 

25 another -- another truck delivered in October, a brand 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090 



Page 43 
1 new truck, because we are outgrowing our current one in 

2 Kahuku again. 

3 Q. Other than the new trucks, have there been any 

4 other equipment purchases since the asset purchase 

5 agreement? 

6 A. Yeah. I mean, we bought all kinds of -- all 

7 kind of equipment for the -- for the truck to run the 

8 business. Oh, we put in a whole pavilion seating area, 

9 covered seating area on the land. You know, we finally 

10 stopped using the -- the old easy corner's tents and put 

11 in an actual structured pavilion. 

12 Q. When did you build the pavilion for the shrimp 

13 truck? 

14 A. The thing was 2007, 2008, I believe. 

15 Q. If I could direct you to the last page of 

16 Exhibit 8? 

17 A. Okay. 

18 Q. Is that the pavilion you're referring to or at 

19 least part of the pavilion? 

20 A. Yes. 

21 Q. What Giovanni's names, if any, are associated 

22 with the new trucks? 

23 A. Giovanni's --Giovanni's, Giovanni's Shrimp, 

24 Giovanni's Aloha Shrimp, Giovanni's Shrimp Truck, 

25 Giovanni's Original White Shrimp Truck. 
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Going back to page one of the asset purchase 

I'll get through here. Okay. 

What does it mean when it says that the buyer 

5 desires to purchase, and the seller desires to sell a 

6 portion of the assets of the business operated by 

7 seller, known as Giovanni's Aloha Shrimp? 

8 A. I took it to -- I believe it means that John 

9 wanted to sell his business -- John and Connie. Mostly 

10 John, I think. 

11 Q. What makes you say they wanted to sell the 

12 business? 

13 A. They were -- they put it on the market. They 

14 were soliciting offers to buy the business. And we just 

15 happened to talk to them at the time and find that out, 

16 and then we, you know, continued to put the sale 

17 agreement. 

18 Q. How much did you pay for the Giovanni's Aloha 

19 Shrimp business? 

20 A. $120,000. 

21 Q. What if any understanding do you have as to 

22 why the Aragona's wanted to get out of the shrimp truck 

23 business? 

24 A. Honestly, John was tired of it. John -- John 

25 didn't want the headaches of running the restaurant, the 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090 



Page 45 
1 truck. They -- they also wanted to -- I think -- I 

2 think the idea was for them to focus on something that 

3 was a little less labor intensive. So they wanted to 

4 take a crack at bottling their sauces, and you know, 

5 selling them a selling sauces as its own entity, you 

6 know. 

7 Q. What other obligations did you have under the 

8 asset purchase agreement? 

9 A. None. 

10 Q. Were you required to purchase sauces? 

11 A. Yes. We -- I was required to purchase I 

12 was required to purchase the sauces from John and 

13 Connie as long as they were able to provide them to me. 

14 Q. How did it go as far as the Aragona's meeting 

15 your sauce requirements under the asset purchase 

16 agreement? 

17 A. Rocky. Rocky. We had to jump in a number of 

18 times and make our own sauce so we wouldn't -- you know, 

19 we wouldn't be caught short. We wouldn't run out 

20 basically. 

21 Q. How did you get the sauces if the Aragona's 

22 weren't making them? 

23 A. I knew the recipe. Connie gave me the recipe 

24 from the beginning. You know, I knew how to make the 

25 sauces. 
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1 Q. If I could direct your attention to 

2 paragraph three, subsection C of the asset purchase 

3 agreement? 

4 Why did the asset purchase agreement provide 

5 for joint ownership of the State of Hawaii Trademark 

6 Registration for the name Giovanni's Aloha Shrimp? 

7 A. I -- I believe it was to allow John the 

8 ability John and Connie the ability to bottle and 

9 sell their sauces in Hawaii without interference from 

10 me. 

11 Q. Why does the asset purchase agreement say you 

12 had to sell plates of a certain size? 

13 A. I don't know. I think it has to do with 

14 maintaining their volume of sauces that they could count 

15 on me to purchase or that I would be buying from -- from 

16 them. You know, if we used less shrimp, and it might be 

17 less sauce, so they wanted to make sure that, you know, 

18 it was standardized, I guess. 

19 Q. To your understanding, under the asset 

20 purchase agreement, what restrictions, if any, were 

21 there on your use of the name Giovanni's Aloha Shrimp? 

22 A. None. 

23 Q. I'm going to hand you what's been marked as 

24 Exhibit 9, the Limited Liability Company Member 

25 Agreement. 
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(Whereupon, Deposition Exhibit 9 was marked.) 

2 MS. FRASER: Counsel -- we have Bates numbers for that 

3 too. It's LuckyU 001617 through 1620. 

4 MS. PITTS: Thank you. I appreciate that. 

5 MS. FRASER: There is a lot of paper here. 

6 Q. What is Exhibit 9, Mr. Nitsche? 

7 A. This was a LLC that we -- it's the document 

8 used to form a LLC that John, Connie, James Goodrich, 

9 Jim, his wife Diane and myself were all a part of. 

10 Q. Is that your signature on page 1620 of 

11 Exhibit 9? 

12 A. Yes. It is. 

13 Q. What was Giovanni's Aloha Foods? 

14 A. Giovanni's Aloha Foods was the entity that was 

15 responsible and had the rights to bottle Giovanni's 

16 Giovanni's sauces. Basically, it was the-- it was what 

17 John wanted to do. He wanted to take the company and 

18 bottle -- take his company and bottle the sauces. And 

19 then John ran out of capital. So then he came to Jim 

20 and I and asked us to invest and become part of the 

21 business with him and Connie. 

22 Q. When did you partner with John and Connie 

23 Aragona to bottle the sauces? 

24 A. 

25 1999. 

This -- this says -- this makes mention of 
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1 Q. What did you contribute to the Giovanni's 

2 Aloha Foods, LLC? 

3 A. $100,000 capital. 

4 Q. What if anything did Jim Goodrich and his wife 

5 Diane Wong contribute? 

6 A. I believe they contributed $3,000 capital, and 

7 their legal legal services, and expertise. 

8 Q. What did the Aragona's contribute to 

9 Giovanni's Aloha Foods, LLC? 

10 A. They contributed the the -- their recipes 

11 for the sauces. They contributed their rights to make 

12 the sauces and sell the sauces. They contributed their 

13 business contracts -- any existing business contracts 

14 that they had. Here it says certain production 

15 equipment valued at $15,000. And the-- I think that's 

16 it. 

17 Q. When you say "Existing business contracts," 

18 what contracts were those? 

19 A. I -- he -- he may have had a contract at the 

20 time with the PX or the military bases that may have 

21 been doing business with the military bases at that time 

22 selling the sauces. But, I mean, it's also existing 

23 business contracts of any entities that they were 

24 involved in or rights they had. They transferred those 

25 rights to Giovanni's Aloha Foods, LLC which we were all 
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1 actually, Jim and I had controlling interest in. 

2 Q. At the time, do you know what contract might 

3 have accounted for the biggest customer account for 

4 Giovanni's Aloha Foods? 

5 A. Oh, yeah. Of course, it was mine. It was my 

6 account for Giovanni's Aloha Shrimp. 

7 Q. What interest did you, Jim and Diane have in 

8 Giovanni's Aloha Foods? 

9 A. We each had -- everyone had -- there were 

10 there were -- well, actually, there were one, two, 

11 three, four, five of us. But it was split so that 

12 let me refresh my memory here and look at this. But I 

13 believe it was 25 percent with Diane and Jim counting as 

14 one -- one unit. So I want to say -- let me see here. 

15 Yeah. Each -- John and Connie each had 25 percent. I 

16 had 25 percent, and then Jim and Diane had 25 percent 

17 collectively. The -- that was the -- that was the -- I 

18 don't know what legally, I don't know what you call 

19 it. That's how we were supposed to split up the money 

20 for voting purposes and decision making purposes, and 

21 purposes of, you know, what -- who would be responsible 

22 for what the business does. John and Connie had one 

23 voting right between them. Jim and Diane had one vote, 

24 and I had one vote. 

25 Q. What happened to the Giovanni's Aloha Foods, 
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1 LLC? 

2 A. John -- John left. John abandoned the company 

3 for personal reasons. He didn't -- he and Connie had 

4 some marital difficulties, as I understand, and John 

5 decided he was just going to leave, and he did. 

6 Q. When was it that John Aragona left Giovanni's 

7 Aloha Foods, LLC? 

8 A. Oh, boy. Let's say-- God, it was actually 

9 pretty early. It really wasn't that long. I want to 

10 say it was like 2000. 

11 Q. Why did Connie leave Giovanni's Aloha Foods, 

12 LLC? 

13 A. Connie got involved with some illegal --

14 illegal activities. Basically she tried to forcibly 

15 extort me to sign over Giovanni's Aloha Shrimp back to 

16 her, you know, at gunpoint basically. And she was 

17 subsequently, you know, convicted and incarcerated for 

18 that. 

19 Q. When was it that Connie Aragona assaulted you 

20 to get back the business? 

21 A. It was in 2001. In 2001, if I'm not mistaken. 

22 Q. Where did John Aragona go after he left 

23 Giovanni's Aloha Foods, LLC? 

24 A. I -- I heard -- I heard he went to New York --

25 the east coast, north -- northeast section of the U.S. 
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I've heard bits and pieces 

here and there. I heard he is working a tugboat. He is 

3 a tugboat crew member or something like that for a 

4 while. I -- I don't know. I really -- we really didn't 

5 stay in touch. 

6 Q. What if anything have you heard from Connie 

7 Aragona since you since she went to jail? 

8 A. Nothing. 

9 Q. Has anyone contacted you on either Connie or 

10 John Aragona's behalf to tell you how to run the 

11 business? 

12 A. No. 

13 Q. Over the years, have the recipes for sauces 

14 and food provided by Nitsche Enterprises and LuckyU 

15 changed? 

16 A. Yes. 

17 Q. What changes have been made to the recipes by 

18 Nitsche Enterprises and LuckyU? 

19 A. Well, specifically, we've -- we've changed 

20 from a 100 percent olive oil recipe which, you know, the 

21 original scampi sauce was started with a 100 percent 

22 olive oil, and we decided to economize a little bit. We 

23 would go with a blended, a blend of olive and canola 

24 oil. We've had to change the type of pepper we use in 

25 the hot sauce on occasion when the pepper that we 
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1 preferred wasn't available. 

2 Q. Have there been any changes to side dishes 

3 since you've been running the Giovanni's business? 

4 A. Just the -- you know, the garlic on the rice 

5 was a good idea -- was actually one of our employees's 

6 ideas. We've continued with that, and people enjoy it. 

7 You know, we've added the mac salad. We've been 

8 thinking of adding we have played with adding a side 

9 salad or some sort of, you know, green something like 

10 that, but it -- we never did. 

11 Q. Over the years, has anyone on the Aragona's 

12 behalf complained about these changes to recipes in the 

13 food items? 

14 A. No. 

15 Q. Over the years, has anyone on the Aragona's 

16 behalf asked to inspect the trucks or the food? 

17 A. No. 

18 Q. Over the years, has anyone on the Aragona's 

19 behalf asked for any accounting profits? 

20 A. No. 

21 Q. Over the years, has anyone on the Aragona's 

22 behalf said anything about the new signs or trucks? 

23 A. No. 

24 Q. Over the years, has anyone on the Aragona's 

25 behalf said anything to you about the quality of the 
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1 food at the trucks? 

2 A. No. 

3 Q. When did you form LuckyU Enterprises? 

4 A. I think it was -- I have to go back. I have 

5 to go back and make sure. But I think it was about 

6 2000, 2003 or so, maybe. 

7 Q. What happened to Nitsche Enterprises? 

8 A. We just transferred all the -- all the -- you 

9 know, all the assets, rights, any you know, 

10 everything basically to -- to LuckyU Enterprises. 

11 Q. What if anything has changed between LuckyU 

12 Enterprises and Nitsche Enterprises as far as running 

13 the business? 

14 A. Well, I took on a -- took on a partner with 

15 LuckyU. We decided to bring Jim Goodrich at the time in 

16 for in for 10 percent ownership of LuckyU. 

17 Q. When did Nitsche Enterprises start using the 

18 trademark Giovanni's Shrimp Truck? 

19 A. Could you repeat, when did 

20 Q. Sure. When did Nitsche Enterprises start 

21 using the trademark Giovanni's Shrimp Truck? 

22 A. As soon as we -- as soon as we started. As 

23 soon as it -- as soon as I bought the business. Yeah. 

24 I mean, I -- I -- I mean, we've always been kind of 

25 known. We've always been, you know, generally known as 
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1 that. So I never used that -- I think we just used 

2 Giovanni's shrimp truck for our Face Book page, if I'm 

3 not mistaken. 

4 Q. When did you start using the trademark 

5 Giovanni's Aloha Shrimp? 

6 A. Immediately. 

7 Q. And when you say "Immediately," is that when 

8 you acquired the business from the Aragona's? 

9 A. Yes. 

10 Q. Do you recall the circumstances -- strike 

11 that. Let me rephrase that. 

12 Why did you start using the trademark 

13 Giovanni's Original White Shrimp Truck? 

14 A. We -- we tried to trademark. We had been 

15 using Original White Shrimp Truck to differentiate 

16 ourselves from another shrimp truck that had popped up, 

17 you know, not a not a far distance away. And and, 

18 you know, since we started, there is about 14 or 15 

19 different shrimp trucks up on the north shore right now. 

20 So there has been a lot of, you know, jumpers on, I 

21 guess. So you know, originally, it was just to 

22 designate ourselves -- make sure people knew that, hey, 

23 this was the first shrimp truck. This was the original 

24 shrimp truck here on north shore. And we started -- we 

25 decided, well, let's put that. Let's make that 
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1 official. Jim thought it would be a good idea to make 

2 sure that we had, you know, some -- some association 

3 with the word -- with the original -- original in the 

4 title. 

5 Q. During the time you've operated the trucks 

6 under the different Giovanni's names, do you know of 

7 anyone else who has used similar Giovanni's trademarks? 

8 A. No. 

9 Q. When was the first time John Aragona contacted 

10 you after he disappeared around 2000? 

11 A. The first -- the first contact I had with John 

12 since I saw him walk out of the door of the bottling 

13 company was to receive a letter from an attorney. It 

14 was said to be representing him. 

15 (Whereupon, Deposition Exhibit 10 was marked.) 

16 MS. FRASER: I'm going to mark Exhibit 10 which bears 

17 document numbers JA 000580 through 587. 

18 And counselor, to clarify, you've marked this 

19 as Trade Secret Commercially Sensitive, but this is a 

20 letter that was sent to LuckyU Enterprises. 

21 MS. PITTS: Yes. 

22 MS. FRASER: I just wanted to confirm that that was 

23 okay, and perhaps we should change the designation on it 

24 to just simply "Confidential?" 

25 THE WITNESS: Yeah. 
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1 MS. PITTS: Yeah. That's fine. 

2 MS. FRASER: Thank you, counsel. 

3 I'm now handing it to the witness. I've not 

4 shown him yet. 

5 Q. If I could direct your attention to page 585 

6 of Exhibit 10? 

7 A. Yes. 

8 Q. What is depicted at page 585 of Exhibit 10? 

9 A. This is looks to be the letter that I 

10 received from what I assumed was John's attorney, 

11 Mr. Paul Saccoccio, S A C C 0 C C I 0. 

12 Q. What is the date of the letter you received 

13 depicted at page 585? 

14 A. November 30, 2010. 

15 Q. If I could direct your attention to 580 

16 through a 582 of Exhibit 10? 

17 A. Uh-huh. 

18 Q. What is depicted at pages 580 through 582 of 

19 Exhibit 10? 

20 A. This is a letter informing LuckyU Enterprises, 

21 written by Law Offices of Jamie N. Pitts, Esquire, PA. 

22 I don't know what that means. My --my ignorance there, 

23 informing LuckyU that we were in infraction or in -- or 

24 some sort of -- we weren't doing what -- what 

25 Mr. Aragona thought we should be doing. 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090 



Page 57 
1 Q. Was this -- strike that. 

2 Were these two letters from the attorneys in 

3 Exhibit 10 the first time you had heard anything from 

4 Mr. Aragona? 

5 A. Yes. 

6 Q. About the trademarks and the agreement? 

7 A. Yes. 

8 Q. What e-mails are attached to the letter from 

9 Ms. Pitts at Exhibit 10? 

10 A. These look to be it says from Giovanni's 

11 website. What -- I'm sorry. What page? What page 

12 number are we on? 

13 Q. Oh, I'm sorry. If I could direct your 

14 attention to document numbers 586 and 587? And my 

15 question was, what are the e-mails that are attached to 

16 the letter from Ms. Pitts? 

17 A. Oh, okay. These are -- these are e-mails to 

18 our website because I see Jorge -- Jorge answered them 

19 here. One says, I had the shrimp at the truck on north 

20 shore a week ago, and they said they don't bottle their 

21 sauce. Where are you located, and are you working with 

22 the shrimp truck from Hawaii. Would love to buy the 

23 sauce but want to make sure I'm not getting ripped off. 

24 Talk to you soon. So that's asking that's a customer 

25 wondering if I -- what I would imagine are the sauces 
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1 that John is -- is attempting to sell, if they are in 

2 any way affiliated with -- with us. 

3 (Whereupon, Deposition Exhibit 11 was 

4 marked.) 

5 Q. I'm going to mark Exhibit 11 which bears the 

6 document number JA 000397. What is depicted in the 

7 upper right portion at Exhibit 11? 

8 A. That is the shrimp truck I bought. 

9 Q. Did the shrimp truck you bought include the 

10 name "Giovanni's" on it? 

11 A. Yes. It did. 

12 MS. PITTS: I'm sorry. What was that -- what was that 

13 exhibit number? The document number? 

14 MS. FRASER: It's 397. 

15 MS. PITTS: Okay. 

16 MS. FRASER: It's the website page from Giovanni's 

17 sauces. 

18 MS. PITTS: Okay. Thanks. 

19 MS. FRASER: 

20 Q. How do you know that is the truck you 

21 purchased depicted in Exhibit 11? 

22 A. It's pretty distinctive. It looks exactly 

23 like the way it looked when I bought it. 

24 Q. What permission, if any, did you give the 

25 owner of this website to use the picture of your truck 
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1 bearing the name Giovanni's? 

2 A. None. 

3 Q. I'm marking Exhibit 12 which bears the 

4 document numbers LuckyU 000001 through 16. 

5 (Whereupon, Deposition Exhibit 12 was 

6 marked.) 

7 

8 MS. FRASER: 

9 Q. And if I could direct your attention to page 

10 11 of Exhibit 12? 

11 A. Okay. 

12 Q. What date did LuckyU begin providing the 

13 services under Giovanni's Original White Shrimp Truck 

14 that are listed in the trademark application at 

15 Exhibit 12? 

16 A. Early 1998. 

17 Q. At least early 1998? 

18 If I could direct your attention to page 14 of 

19 Exhibit 12? What truck is depicted on page 14 of 

20 Exhibit 12? 

21 A. That's -- I believe that's our -- that's our 

22 current -- that's our current Giovanni's truck. 

23 Q. Is this your current Giovanni's truck that's 

24 depicted on your website Giovanni's Shrimp Truck dot 

25 com? 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090 



Page 60 
1 A. Yes. It is. 

2 Q. If I could ask you to look at page six of 

3 Exhibit 12? 

4 A. Okay. 

5 Q. Is that your electronic signature for the 

6 trademark application for Giovanni's Original White 

7 Shrimp Truck? 

8 A. Yes. 

9 Q. I'm now going to mark exhibit number 13 which 

10 bears the document numbers LuckyU 17 through LuckyU 46. 

11 (Whereupon, Deposition Exhibit 13 was 

12 marked.) 

13 MS. FRASER: 

14 Q. And if I could direct your attention to page 

15 28 of Exhibit 13? 

16 A. Okay. 

17 Q. What date did LuckyU begin providing the 

18 services listed in the trademark application under the 

19 Giovanni's Shrimp Truck trademark? 

20 A. I've -- I believe we started being known as 

21 Giovanni's Shrimp Truck in-- immediately after I 

22 purchased the business in 1997. 

23 Q. If I could direct your attention to page 32 of 

24 Exhibit 13? What is the photograph depicted or --

25 strike that. 
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What is depicted on page 32 of Exhibit 13? 

This looks to be our Face Book page for 

3 Giovanni's Shrimp Truck. 

4 Q. If I could ask you to look at page 21 through 

5 22 of Exhibit 13? 

6 A. Okay. 

7 Q. Is that your electronic signature on pages 21 

8 and 22? 

9 A. Yes. 

10 Q. Mr. Nitsche, if I could ask you to go back to 

11 Exhibit 8 which was the petition for cancellation and 

12 the exhibits? 

13 A. Okay. 

14 Q. And if I could ask you to look at page three 

15 of the petition for cancellation? It's numbered. 

16 A. I'm sorry. Lots of paper. 

17 Q. That's okay. I know it's thick. 

18 A. Okay. 

19 Q. What is depicted on the bottom left of page 

20 three of Exhibit 8? 

21 A. That is a picture of the sign we built, and 

22 that was a picture of my shrimp truck. 

23 Q. When you say "That is a picture of the sign we 

24 built," who built the sign? 

25 A. I -- I -- I'm pretty sure I swung a hammer 
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1 myself with that sign at the time. Yeah. The sign was 

2 erected and built at least under my supervision. 

3 Q. When you say the sign was built under your 

4 supervision, does that mean as? 

5 A. Giovanni's Aloha Shrimp. 

6 Q. And which company of Giovanni's Aloha Shrimp 

7 excuse me. Let me rephrase that. 

8 A. At that time, as Nitsche -- Nitsche 

9 Enterprises. 

10 Q. And what is depicted on the bottom right side 

11 of page three of Exhibit 8? 

12 A. That's the-- that is the shrimp truck as it 

13 looked after I purchased it from John and Connie. 

14 Q. What trademark, if any, is used on the shrimp 

15 truck depicted on page three? 

16 A. You can tell about 2/3 of the way, or right 

17 almost right in the middle of the picture, right above 

18 the rear wheel, you can make out the logo of the -- the 

19 shrimp, the surfing shrimp that we instituted or 

20 created. 

21 Q. And for clarification, could I ask you to 

22 circle the shrimp logo? 

23 A. Sure. I remember hanging that Plexiglass too. 

24 Q. What other uses of any of the Giovanni's 

25 trademarks are on the truck depicted on page three of 
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1 Exhibit 8? 

2 A. The name is on the rear door. 

3 Q. Could I ask you to circle that as well for 

4 clarification on the record? 

5 A. Sure. 

6 Q. Thank you. Which brand of truck is this 

7 depicted on page three of Exhibit 8? 

8 A. This was the original truck that I purchased 

9 from John and Connie. It was a 19 -- well, '52, '52 

10 Chevrolet. 

11 Q. If I could ask you to look at page seven of 

12 the petition for cancellation at Exhibit 8? 

13 A. Uh-huh. 

14 Q. What is depicted on the bottom left of page 

15 seven? 

16 A. That looks like a scene from my business, from 

17 or a recent scene. 

18 Q. When you say recent scene from your business, 

19 what timeframe is the picture of? 

20 A. I would say the pavilion -- you can see the 

21 pavilion. So it would have to be sometime after the 

22 pavilion was built. That still looks to be the current 

23 truck that we are using. So I would give it three to 

24 four years maybe three to four years old at the most. 

25 Q. When did you acquire the truck that is 
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1 depicted on page seven of Exhibit 8? 

2 A. I want to I want to say probably about 

3 maybe about 2005 or so. It was -- it was -- this is our 

4 second. Like I say, this is our second -- second 

5 replacement. 

6 Q. What is depicted on the surfboard above the 

7 truck on page seven of Exhibit 8? 

8 A. That's our menu. 

9 Q. Does the name Giovanni's appear on the truck 

10 depicted on page seven of Exhibit 8? 

11 A. Yes. It does. 

12 Q. What is depicted on the bottom right side of 

13 page seven of Exhibit 8? 

14 A. That's our visual --visual menu, menu board 

15 that we have posted next to the order window so people 

16 could get an idea of what their -- you know, what looks 

17 good to them. 

18 Q. How long have you been using the menu depicted 

19 on page seven of Exhibit 8? 

20 A. For a while now. That was another idea. That 

21 was a project of one of the employees up there. 

22 They-- we've's been using that for-- for a 

23 number of years. But we may have started it in -- in 

24 about the same time we put up the pavilion, I think, 

25 about 2000 -- 2007 or so. 
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Mr. Nitsche, if I could ask you to look at 

2 Appendix B of Exhibit 8? It's towards the end? 

3 A. Okay. Okay. 

4 Q. Have you ever been on the Giovanni's sauces 

5 website depicted in exhibit -- or excuse me, Appendix B? 

6 A. Personally, I have -- I have not. 

7 Q. Have you seen any of the quotes from the 

8 Giovanni's sauces dot com website depicted in Appendix C 

9 of Exhibit 8? 

10 A. I see them here. Yeah. 

11 Q. What issues, if any, do you have with some of 

12 the quotes that appear in Appendix C of Exhibit 8? 

13 A. I think -- I think some of our customers are 

14 just confused about the-- about what's going on and 

15 where they can buy the sauce, and who is who, and whose 

16 bottle -- you know, who -- whether it's legitimate or 

17 not. And I think there are just, you know, come into 

18 the horse's mouth, or go to the truck and asking what's 

19 the deal with this this other thing we saw. 

20 Q. What issues do you have with the quotes being 

21 used on this web site as depicted in Appendix C? 

22 A. These customers -- these customers are writing 

23 reviews of my business. Yeah. Well, thanks, I guess. 

24 

25 

You know, somebody else can take credit for it. 

sorry. This is kind of -- I don't know. 
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1 Q. Does that create a problem for you? 

2 A. Yeah. It's a little -- if everybody is going 

3 to take credit for what I do, then you know, it doesn't 

4 sound like a very good thing. 

5 Q. If I could direct your attention to Appendix D 

6 of Exhibit 8? 

7 A. Okay. 

8 Q. What is depicted on the right side of Appendix 

9 D of Exhibit 8? 

10 A. It's Giovanni's White Shrimp Truck as I owned 

11 it. 

12 Q. Do you know when the picture was taken of the 

13 truck at Appendix D of Exhibit 8? 

14 A. Not specifically, but it was -- it was -- I 

15 had ownership of it at that time because, again, the 

16 logo, the logo was on the truck. It's my sign too. 

17 Q. When you say "my sign," what do you mean? 

18 A. I mean, it's a sign we built. It's a sign we 

19 erected and we made up. It's not the sign that was sold 

20 with the with the business. 

21 Q. Do we want to take a short break right now 

22 just for a couple minutes, and then we'll go back on? 

23 A. 

24 

25 

Okay. 

(Off the record at 1:09 p.m.) 

(On the record at 1:26 p.m.) 
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1 MS. FRASER: 

2 Q. Okay. Mr. Nitsche, I'm going to hand you what 

3 has been marked as Exhibit 14. 

4 (Whereupon, Deposition Exhibit 14 was marked.) 

5 MS. FRASER: And, Counselor, Exhibit 14 is the Trademark 

6 Service Mark Application for Giovanni's Aloha Foods 

7 filed by John Aragona. 

8 Q. And Mr. Nitsche, this document is not 

9 numbered, but if I could ask you to look at page ten of 

10 Exhibit 14? 

11 A. Okay. 

12 Q. And ask you what is depicted at page ten of 

13 Exhibit 14? 

14 A. This looks to be a picture of our -- a picture 

15 menu, as a menu with the pictures of the items we offer 

16 for sale on it. 

17 Q. Is this the picture menu that LuckyU currently 

18 uses? 

19 A. Yes. 

20 Q. If I could ask you to look at the next page of 

21 Exhibit 14, which includes the website address for 

22 Giovanni's Sauces dot com? 

23 A. Uh-huh. 

24 Q. Slash, by Giovanni's Sauces, slash, by 

25 Giovanni's Sauces dot HTML. What is depicted in the 
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1 upper right corner of the website at page 11 of 

2 Exhibit 14? 

3 A. That's a picture of my old shrimp truck. 

4 Q. And if I could ask you to circle your shrimp 

5 truck in Exhibit 14? And then for clarification on the 

6 record, could you also put a star on the menu that you 

7 just indicated was the current LuckyU menu board? 

8 A. Yes. 

9 Q. Thank you. What permission, if any, did you 

10 give John Aragona to use these pictures in his trademark 

11 application? 

12 A. None. 

13 Q. I'm going to hand you what's been marked as 

14 Exhibit 15. 

15 And counselor, this is the trademark 

16 application for Giovanni's Original White Shrimp Truck 

17 filed by John Aragona. 

18 (Whereupon, Deposition Exhibit 15 was marked.) 

19 MS. FRASER: 

20 Q. And Mr. Nitsche, if I could ask you to look at 

21 the second to last page of Exhibit 15? 

22 A. Okay. 

23 Q. What is depicted on the left of the second to 

24 last page of Exhibit 15? 

25 A. That is a -- one of the signs we constructed 
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1 to advertise our Giovanni's Original White Shrimp 

2 Truck. 

3 Q. And what is depicted on the right side of the 

4 second to the last page of Exhibit 15? 

5 A. That is -- that is the -- my old shrimp truck 

6 as well. 

7 Q. Were either the sign or the shrimp truck ever 

8 used by John Aragona? 

9 A. Not at the time these pictures were taken. 

10 Q. What makes you say that? 

11 A. This isn't -- like I say, we built this sign. 

12 The sign that I had purchased from John and Connie fell 

13 down and fell apart. This is a sign that we -- we 

14 erected, we constructed. And again, you can tell that 

15 it's the our -- that we owned the truck at this time 

16 because of the -- the logo above the rear wheel. 

17 Q. And again, for clarification on the record, 

18 could you just put a star on this page seeing that it's 

19 unnumbered so that we know what page you're discussing? 

20 A. Sure. 

21 Q. What permission, if any, did you give John 

22 Aragona to use the Giovanni's Original White Shrimp 

23 Truck sign in his trademark application? 

24 A. 

25 Q. 

None. 

What permission, if any, did you give John 
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1 Aragona to use of the truck bearing the Giovanni's logo 

2 in his trademark application? 

3 A. He had no permission. 

4 Q. Why did LuckyU decide to file trademark 

5 applications for Giovanni's Shrimp Truck and Giovanni's 

6 Original White Shrimp Truck? 

7 A. It's just good-- good business practice. We 

8 decided, you know, we've been -- we have been known as 

9 this for a long time, and-- and it's about time --

10 about time we had the -- the paperwork and -- and, you 

11 know, legal -- legal stance to -- to prove it. 

12 (Whereupon, Deposition Exhibit 16 was marked.) 

13 MS. FRASER: 

14 Q. I'm going to hand you what's been marked as 

15 Exhibit 16 bearing document numbers LuckyU 2140, or 

16 actually, excuse me, 2139 through 2140. And if I could 

17 direct your attention to 2139. And actually, first, if 

18 I could ask you what is Exhibit 16? 

19 A. This looks to be a screen shot of our -- our 

20 Face Book page. The Face Book page for Giovanni's 

21 Shrimp Truck. 

22 Q. What comments, if any, have you received, if 

23 any, on your Face Book page suggesting an affiliation 

24 with Giovanni's sauces? 

25 A. We have -- we have comments from customers 
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1 asking us if we are affiliated with them or what is the 

2 affiliation, confused about the affiliation, confused if 

3 the product that they have come to rely on at the shrimp 

4 truck is indeed available somewhere else, or if it's not 

5 the same thing. 

6 Q. Who visits the Giovanni's Shrimp Truck Face 

7 Book page, to your knowledge? 

8 A. Anyone who is interested in Giovanni's shrimp 

9 or the food that we provide to people, prospective 

10 customers, past customers, any potential customer to our 

11 business. 

12 Q. Has your company ever been featured in 

13 Buzzfeed? B U Z Z F E E D. 

14 A. Yes. We were -- I believe we were picked as 

15 one of the top 25 lunch wagons. I think it was 25. I 

16 know we were -- I know we were number 14, I'm pretty 

17 sure, as the top featured as one of the top 25 lunch 

18 wagons in the in the entire country. 

19 Q. Has the Giovanni's truck as operated by LuckyU 

20 been featured in Serious Eats? 

21 A. I believe so. Yes. 

22 Q. Has the Giovanni's Shrimp Truck operated by 

23 LuckyU been featured in Aloha Update? 

24 A. 

25 Q. 

Yes. 

Mr. Nitsche, have you understood all of the 
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1 questions I asked you today? 

2 A. Yes. 

3 Q. Do you have anything to add about what we 

4 discussed today? 

5 A. Not at this time. 

6 MS. FRASER: That's all I have. 

7 Counselor? 

8 MS. PITTS: All right. Give me a second to get started. 

9 EXAMINATION 

10 BY MS. PITTS: 

11 Q. When you first -- when you first approached 

12 John about possibly buying the shrimp truck business, 

13 how -- how -- how had you heard about -- about 

14 Giovanni's prior to starting conversations with him? 

15 MS. FRASER: Objection. Form. 

16 You can answer. 

17 THE WITNESS: Okay. Sorry. I wasn't -- I wasn't 

18 familiar with the procedure. 

19 I -- I use to -- I use to eat there. I went 

20 to -- I had tried the food before. And actually, my 

21 mother was up there one day, and she got to talking to 

22 John at the time, and he told her that they were they 

23 were looking to -- looking to sell -- looking to sell 

24 their business. That's how I originally found out that 

25 Giovanni's was for sale. 
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1 MS. PITTS: 

2 Q. Now, what made you decide to -- to purchase 

3 the business? 

4 A. I -- I was -- I was fresh out of the Army, and 

5 I was looking for something -- something to do that 

6 might be, you know, exciting, maybe own my own business. 

7 And I did a lot of research. I did a lot of 

8 calculations, trying to figure out what the business was 

9 worth, what the business, you know, did. John and 

10 Connie couldn't provide me with any of the figures. So 

11 I had to actually stake the place out and watch people 

12 go in there and come out and try to gauge how many 

13 plates or -- or, you know, how much revenue was coming 

14 in and do all of the factors on what the business was 

15 actually worth. 

16 Q. Okay. And while you were watching, what did 

17 you what did you see them selling in their business 

18 at that point food-wise? 

19 A. Plate lunch -- plate lunch shrimp. 

20 Q. Was it the same hot and spicy and scampi 

21 shrimp that you sell today? 

22 MS. FRASER: Objection. Form. 

23 THE WITNESS: They -- they sold a garlic -- a garlic 

24 shrimp that they called "Scampi." They sold a hot and 

25 spicy plate, and they sold a plate that was boiled and 
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1 steamed in a -- like a lemon butter sauce that they 

2 called "Grilled." 

3 MS. PITTS: 

4 Q. And what-- were they using the Giovanni's 

5 Original White Shrimp Truck? 

6 A. I don't believe so. 

7 Q. Okay. The sign that's on the asset purchase 

8 agreement? 

9 A. Yes. 

10 Q. The -- the Exhibit A, how is it different than 

11 the one that you currently use? 

12 MS. FRASER: Objection. Form. 

13 THE WITNESS: It's a -- it's a different construction. 

14 It's different. We added "The original." I-- I 

15 believe I'm not -- I believe their sign, as I -- as I 

16 said previously, it was a three-sided sign. It was on a 

17 -- on a trailer. And the two -- the two opposing sides 

18 said Giovanni's Shrimp Truck, and the side that was 

19 facing the road or the perpendicular side said "Number 

20 one-- Number one food truck on the island, isles," 

21 something -- something along those lines, and it was 

22 falling apart. 

23 Q. Okay. The Giovanni's White Shrimp Truck, the 

24 font on the sign, was it painted in a similar font as 

25 your sign is today? 
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1 MS. FRASER: Objection. Form. 

2 THE WITNESS: I mean, if you mean -- block letters or --

3 MS. PITTS: 

4 Q. Right. It appears to be -- your sign today 

5 appears to be spray painted using stencils. Is that how 

6 you you is that how you constructed your sign? 

7 A. Yeah. Yeah. Yes. 

8 Q. Okay. And was the sign that you purchased 

9 from-- from the Aragona's similar? 

10 MS. FRASER: Objection. Form. 

11 THE WITNESS: Similar how? Did they use stencils? 

12 MS. PITTS: 

13 Q. I mean, did it -- did it look like the same 

14 font was used? 

15 MS. FRASER: Objection. Form. 

16 THE WITNESS: I-- I'll say they used stencils to-- I 

17 want -- I want to say that they-- I'll agree that they 

18 used stencils to make their sign as well. 

19 MS. PITTS: 

20 Q. Okay. 

21 A. That's all I can say to the font. That's all 

22 as specific as I think I can get. 

23 Q. All right. That's fine. And were they 

24 operating -- where were they operating their two trucks 

25 that you purchased? 
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They were operating them in the same locations 

2 they are now. 

3 Q. Okay. 

4 A. Yeah. When -- when -- at the time of the 

5 purchase, they were in the same place as they are now. 

6 Q. Okay. And has that ever changed throughout 

7 the time you had the business? 

8 A. It no. No. It hasn't. It hasn't changed. 

9 Q. Okay. When you purchased the business, did 

10 you and John discuss what he intended to do after 

11 after the the business was sold and -- and you had 

12 you began to operate it? 

13 MS. FRASER: Objection. Form. 

14 THE WITNESS: He wanted to he wanted to bottle his 

15 sauces and sell his sauces on line and through various 

16 distribution channels. 

17 MS. PITTS: 

18 Q. Did he mention any other plans? 

19 A. Not that I'm aware of. 

20 MS. FRASER: Objection. Form. 

21 THE WITNESS: Not that I'm aware of. 

22 MS. PITTS: 

23 Q. Was there ever any amendments made to the 

24 asset purchase agreement as -- asset purchase agreement 

25 at Exhibit 8, Appendix A? 
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1 A. Amendment to the asset purchase agreement. 

2 MS. FRASER: Objection. Form. 

3 MS. PITTS: 

4 Q. Was there any subsequent agreements that 

5 touched on the same -- that touched on the same -- that 

6 -- that changed the terms of this agreement that's 

7 Exhibit A? 

8 MS. FRASER: Objection. Form. 

9 THE WITNESS: Just the LLC -- just the LLC agreement --

10 the Giovanni's Aloha Foods LLC agreement, I would say. 

11 MS. PITTS: 

12 Q. Okay. And were all the -- the contingencies 

13 that are listed in Section 3 that discuss the leases 

14 being transferred to your name, was that --

15 A. Hold on one second. I'm sorry. I put it 

16 down. Let me get back to it. 

17 Q. Okay. 

18 A. Let me get back to it quick. 

19 Okay. Three. Okay. I'm sorry. Go ahead. 

20 Q. All right. 3-A discusses a contingency about 

21 the leases being transferred into -- into your name. Do 

22 you remember whether or not this was ever completed? 

23 MS. FRASER: Objection. Form. 

24 THE WITNESS: Yeah. I -- I believe it was. I mean, I 

25 use to pay the rent to KVA, it's Kahuku Village 
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1 Association. They were at the time the property 

2 managers of the property that the truck leased, and I 

3 use to pay them rent every month, and they never 

4 never told me -- told me to leave. So I assumed it was 

5 all taken care of. 

6 MS. PITTS: 

7 Q. The -- the joint ownership of the Hawaii 

8 trademark registration, was -- do you remember anything 

9 that's happened with that? 

10 MS. FRASER: Objection. Form. 

11 THE WITNESS: What do you mean happened with it. 

12 MS. PITTS: 

13 Q. The paperwork -- the paperwork that's 

14 mentioned in -- let's see. It's -- it's Section 8, and 

15 it's the last paragraph on that page, in the first page 

16 of Section 8-D. 

17 MS. FRASER: Counsel, where are you? 

18 THE WITNESS: 8-D. 8-D. 

19 MS. PITTS: Sorry. The pages are not numbered but 

20 Section 8, paragraph D. 

21 MS. FRASER: Okay. Thank you. 

22 Objection. Form. 

23 THE WITNESS: Okay. What was the question regarding 

24 8-D? 

25 MS. PITTS: 
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1 Q. Was the paperwork -- I think you had 

2 acknowledged all documents necessary to consummate the 

3 joint ownership of the tradename Giovanni's Aloha 

4 Shrimp. 

5 Was that paperwork for documents done, 

6 completed, contemplated, was this -- was this -- what --

7 what happened with that? 

8 MS. FRASER: Objection. Form. 

9 THE WITNESS: I don't know. 

10 MS. PITTS: 

11 Q. Okay. Did you ever file for a tradename, a 

12 state tradename for Hawaii with Giovanni's Aloha Shrimp? 

13 MS. FRASER: Objection. 

14 THE WITNESS: I -- you know, I -- I never personally 

15 did. I I would have to -- I mean, are we talking 

16 I don't I don't really know the difference between 

17 tradename or trademark or what these things actually--

18 if there is a difference between them. 

19 The only thing that I would have filed would 

20 have been filed by the company's attorney, Jim Goodrich. 

21 I'm not exactly sure if we are talking about at the time 

22 this document was executed. I don't believe anything 

23 was actually executed at that time in regards to the 

24 tradename or trademark. 

25 MS. PITTS: 
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1 Q. Okay. Have you -- let's see. Section --

2 Section 10, paragraph A has -- states that -- that the 

3 buyer covenants and agrees not to register said trade 

4 name Giovanni's Aloha Shrimp outside of the State of 

5 Hawaii. Have you ever attempted to -- to -- have you 

6 ever filed an application outside of the State of Hawaii 

7 to register Giovanni's Aloha Shrimp? 

8 MS. FRASER: Objection. Legal conclusion. 

9 THE WITNESS: Do I have to answer, or do I answer? 

10 MS. FRASER: If you understand, you can. 

11 THE WITNESS: Oh, we filed an application to --what's 

12 --what's the word I'm looking for? What was the word 

13 she used? We filed an application to register -- yeah, 

14 register-- register the Giovanni's Aloha Shrimp name, 

15 yes, with the national, right? It's a national ... 

16 MS. FRASER: I can't. 

17 THE WITNESS: Oh, okay. I keep thinking your my 

18 you're my lawyer, You know. I guess -- okay. I -- I 

19 believe yeah. I believe so. I would have to check 

20 with my like I say, my attorney. But I -- I believe 

21 so. 

22 MS. PITTS: 

23 Q. So you personally did not file the 

24 application? 

25 MS. FRASER: Objection. 
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1 MS. PITTS: 

2 Q. Is that what you're saying? 

3 MS. FRASER: Objection. Form. Calls for a legal 

4 conclusion. 

5 MS. PITTS: 

6 Q. Okay. Did you physically -- were you -- have 

7 you ever at any point, you personally, filed an 

8 application or -- or filled out an application and 

9 signed it for -- for a trademark, or was it always the 

10 -- Jim Goodrich? 

11 MS. FRASER: Objection. Form. Calls for a legal 

12 conclusion. 

13 THE WITNESS: I -- I -- I have never filled it out. 

14 That was always his job. I very well may have signed 

15 it. 

16 MS. PITTS: 

17 Q. Okay. 

18 MS. FRASER: And just for clarification, to try and keep 

19 a clear record, if you can let her finish the question. 

20 So that way, the court reporter could take it all down 

21 and provide your answer. 

22 THE WITNESS: Okay. 

23 MS. FRASER: Thank you. 

24 MS. PITTS: 

25 Q. What has -- has your business -- had LuckyU 
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1 ever sold bottled sauces? Has LuckyU ever sold bottled 

2 sauces? 

3 A. No. 

4 Q. Do you have plans to do so, to sell bottled 

5 sauces? 

6 A. I don't know. 

7 Q. Have you ever -- has LuckyU ever sold -- I 

8 don't know how to -- has LuckyU ever operated anywhere 

9 other than Hawaii? 

10 MS. FRASER: Objection. Form. 

11 THE WITNESS: I'm trying to think. When we were-- when 

12 we were still selling the bottling sauce I guess the 

13 answer is no. It wasn't under-- it's not-- it wasn't 

14 under LuckyU. I -- I operated under Giovanni's Aloha 

15 Foods selling selling Giovanni's sauces after 

16 Giovanni left. We operated, you know, over the internet 

17 and shipped the product-- shipped the product across 

18 the country and across the world. But at that time, it 

19 was not LuckyU, and LuckyU has not operated any revenue 

20 generating -- any -- anything outside the State of 

21 Hawaii. 

22 MS. PITTS: 

23 Q. Do you have any plans to -- to operate outside 

24 of the State of Hawaii? 

25 A. I don't know. 
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Okay. Has John Aragona ever indicated prior 

2 to actually -- let me start over. 

3 Prior to prior to 2010, when you reviewed 

4 the letter at exhibit -- Exhibit 10, had John Aragona 

5 ever indicated that he did not consent to your using the 

6 Giovanni's -- any of the Giovanni's trademarks? 

7 MS. FRASER: Objection. Form. 

8 THE WITNESS: Not that I'm aware of. 

9 MS. PITTS: 

10 Q. Well, has John Aragona ever indicated that he 

11 did not consent to your using Giovanni's Shrimp Truck 

12 prior to the document that you received in Exhibit 10? 

13 MS. FRASER: Objection. Form. 

14 THE WITNESS: Not that I'm aware of. 

15 MS. PITTS: 

16 Q. Okay. What about -- what about prior to 

17 Giovanni's Original Shrimp Truck. Has he ever objected 

18 prior to 2010? 

19 MS. FRASER: Objection. Form. 

20 THE WITNESS: I -- I -- prior to these -- prior to the 

21 exhibit, the documents contained in Exhibit 10, I had 

22 not heard a word from John for ten years. Until I 

23 received the documents in Exhibit 10, I didn't even know 

24 John Aragona -- I didn't even know if he was alive or 

25 not. 
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1 MS. PITTS: 

2 Q. Okay. I'm looking through the exhibits that 

3 we have. You mentioned notoriety. You mentioned 

4 notoriety being -- being part of the reason that your 

5 and focus on the brand was part of the reason your 

6 revenue has increased recently. Can you give me -- can 

7 you give me an example of -- of the notoriety that 

8 you're talking about there? 

9 A. Well, just, you know like I say, what's --

10 what's attracted a you know, a - a national food show 

11 to do a, you know, do a story about us. That -- that's 

12 what I meant by "Notoriety." Just, you know, there is a 

13 -- there is the kind of -- there is the volume of the 

14 stories that get done about us that -- that increases 

15 our notoriety, and there is also the -- you know, the 

16 specifics of it, the quality of it, let's let's say. 

17 Or the -- the -- you know, the bigger the the bigger 

18 the person reporting it, the bigger the story, you know? 

19 So that -- that's if you're looking for clarification of 

20 notoriety, that's what I meant by that. 

21 Q. Okay. Could you turn back to your Exhibit 5, 

22 please? 

23 A. Sure. Okay. 

24 Q. Okay. Specifically, at page -- the page 

25 that's marked -- let's see what this is marked. It's 
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1 the page on your history from your website that's marked 

2 002066. 

3 A. Okay. 

4 Q. All right. And if you look at the top of the 

5 first date on there, 1993. This was prior to was 

6 this -- at 1993, did you have any affiliation with the 

7 shrimp truck business? 

8 THE WITNESS: No. 

9 MS. FRASER: Objection. Form. 

10 MS. PITTS: 

11 Q. What was your affiliation in 1995? 

12 MS. FRASER: Objection. Form. 

13 THE WITNESS: None. 

14 MS. PITTS: Okay. 

15 Q. In terms of the -- the award for the sauces, 

16 the scampi sauce and the hot and spy sauce that's 

17 mentioned, what was your involvement with these 

18 contests? 

19 A. I was there for them. I don't know the exact 

20 date of the contest. So I'm not sure if we had 

21 transitioned into Giovanni's Aloha Foods where I was a 

22 member of that company with John or-- but I mean, I'm 

23 I'm pretty sure I didn't fly to New York for nothing. 

24 So I think I probably did have an interest in those 

25 sauces, in that company, at the time. 
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It was March 3rd, 1999 was the -- the 

2 date of the specific dates. But is there a reason why 

3 you start your timeline at 1993 versus when you actually 

4 started the business -- started operating the shrimp 

5 truck? 

6 MS. FRASER: Objection. Form. 

7 THE WITNESS: Well, the shrimp truck had been in 

8 existence before that. So you know, I didn't I 

9 didn't think it was fair necessarily to cut that part 

10 out of it just like -- you know, I mean, there -- there 

11 -- that's when that's when the first, you know, 

12 window opened up, when the wheels turned. That's when 

13 the shrimp truck itself, you know, started. And I 

14 purchased it in 1997. So it's just part of the story. 

15 MS. PITTS: 

16 Q. Okay. You mentioned the -- that people like 

17 being able to sign their names on the truck. You 

18 mentioned that people like coming to the truck to sign 

19 their name? 

20 A. Yes. 

21 Q. When did -- when did this start? 

22 MS. FRASER: Objection. Form. 

23 THE WITNESS: I don't know exactly when it started, but 

24 it -- it started when when John and Connie owned the 

25 owned the business. 
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1 MS. PITTS: Okay. I think that's all I have. 

2 MS. FRASER: I just had a couple clarifying questions 

3 that won't be long. 

4 EXAMINATION 

5 BY MS. FRASER: 

6 Q. Mr. Nitsche, if I could ask you to look at 

7 what we've marked as Exhibit 13? 

8 A. Okay. 

9 Q. And specifically, pages 40 and 41? 

10 A. Okay. 

11 Q. What other locations, if any, have the shrimp 

12 trucks visited since you have operated the shrimp 

13 trucks? 

14 A. Oh, yeah. We do -- we -- the trucks 

15 themselves don't move. They don't go anywhere, but we 

16 do plenty of festivals, and you know, fairs, and setups 

17 and booths, and you know, all all over the island. 

18 This Friday, we are doing one in Waikiki for the 

19 Ho'olaulea street festival. So, you know, the trucks 

20 themselves stay where they are add. But you know, 

21 Giovanni's --Giovanni's Shrimp, we go all around the 

22 island. 

23 Q. What if any objection has anyone on John or 

24 Connie Aragona's behalf ever made to having Giovanni's 

25 shrimp at festivals in different locations? 
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1 A. They never said a word about it. 

2 Q. Did you acquire all rights to the Giovanni's 

3 names after buying rights from John and Connie Aragona 

4 and dissolution of the Giovanni's Aloha Foods, LLC? 

5 A. I believe so. 

6 MS. FRASER: I have nothing further. 

7 MS. PITTS: I -- I actually have one -- one follow up. 

8 EXAMINATION 

9 BY MS. PITTS: 

10 Q. Is John is John -- is John -- what is 

11 John's nickname? 

12 MS. FRASER: Objection. And move to strike as beyond 

13 the scope of the initial testimony. 

14 MS. PITTS: 

15 Q. Do you know where --

16 A. Asshole? 

17 Q. Do you know where the Giovanni in in 

18 Giovanni's Shrimp Truck came from? 

19 MS. FRASER: Objection. Move to strike as beyond the 

20 scope. 

21 MS. PITTS: 

22 Q. Are you -- you're not -- you're not going to 

23 answer now? 

24 A. 

25 sorry. 

Oh, should I? I'm sorry. I don't -- I'm 

I don't know I'm not -- I'm not really up on 
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1 the legal -- should I --

2 MS. FRASER: Counselor, I've objected as beyond the 

3 scope. So I will be moving to strike any testimony such 

4 as the questions you've just asked as well as testimony 

5 about the sale of sauces which I believe goes beyond the 

6 initial scope of the examination. But you can ask the 

7 witness again, if you would like. 

8 THE WITNESS: Giovanni means John. Giovanni is John in 

9 Italian, as far as I -- as far as I know. That was 

10 where -- where that carne from. 

11 MS. PITTS: Okay. Thank you. 

12 MS. FRASER: Are you finished, Jamie? 

13 MS. PITTS: Yeah. That's it. 

14 MS. FRASER: Okay. Well, thank you very much. 

15 

16 Oh, I would like to just clarify on the record 

17 that we will designate this as Trade Secret/Commercially 

18 Sensitive under the protective order at the Trademark 

19 Trial and Appeal Board, and I can confirm that after the 

20 fact. 

21 I would just like a regular transcript. I'll 

22 take a dirty rough transcript as well as a regular 

23 version of the transcript, and then we will follow up 

24 for the appropriate certification for use at the 

25 Trademark Trial and Appeal Board. 
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(The deposition was concluded at 2:11p.m.) 
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1 C E R T I F I C A T E 

2 STATE OF HAWAII 

3 SS: 

4 CITY AND COUNTY OF HONOLULU 

5 

6 I, ROBERT K. BALIAN, Certified Shorthand Reporter, 
do hereby certify: 

7 
That on Wednesday, September 17, 2014, at 10:48 

8 a.m., appeared before me TROY NITSCHE, the witness whose 
deposition is contained herein; that prior to being 

9 examined he was by me duly sworn; 

10 That the deposition was taken down by me in machine 
shorthand and was thereafter reduced to typewriting; 

11 that the foregoing represents, to the best of my 
ability, a true and correct transcript of the 

12 proceedings had in the foregoing matter. 

13 That pursuant to Rule 30(e) of the Hawaii Rules of 
Civil Procedure, a request for an opportunity to review 

14 and make changes to this transcript: 

15 

16 

17 

18 

X 

Was made by the deponent or a party (and/or 
their attorney) prior to the completion of the 
deposition. 
Was not made by the deponent or a party (and/or 
their attorney) prior to the completion of the 
deposition. 
Was waived. 

19 I further certify that I am not an attorney for any 
of the parties hereto, nor in any way concerned with the 

20 cause. 

21 

22 

23 

24 

25 

Dated this 18th day of September, 2014, in 
Honolulu, Hawaii. 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

In the matter of Trademark Trial and Appeal Board 
Cancellation No. 92057023 
Marks: GIOVANNI'S ALOHA FOODS 

GIOVANNI'S SCAMPI MARINADE 
GIOVANNI'S ORIGINAL WHITE SHRIMP TRUCK 
GIOVANNI'S HOT & SPICY WE REALLY MEAN IT! SAUCE 

LuckyU Enterprises, Inc., dba Giovanni's 
Original White Shrimp Truck 

Petitioner, 

V. 

John "Giovanni" Aragona 

Respondent. 

Cancellation No. 92057023 

AMENDED PETITIONER'S NOTICE OF TESTIMONY 
DEPOSITIONOF TROY NITSCHE 

EXHIBIT 

/ 

Please take notice that, pursuant to Trademark Rule 2.123(c), Petitioner, LuckyU 

Enterprises, Inc., dba Giovanni's Original White Shrimp Truck ("Petitioner"), by and through its 

attorneys, will take the testimony deposition upon oral examination of Troy Nitsche on 

September 17th, 2014 at 10:00 AM (HST) in a conference room at Ralph Rosenberg Court 

Reporters, Inc., 1001 Bishop Street, Suite 2460, Honolulu, Hawaii 96813. 

The oral examination will take place before a Notary Public or other officer authorized to 

administer oaths, and may be videotaped in addition to being recorded stenographically. The 

deposition will continue from day to day as necessary until completed. 

You are invited to attend and cross-examine. 



Date: September lith, 2014 

Respectfully submitted, 
LuckyU Enterprises, Inc. dba Giovanni's Original 
White Shrimp Truck 

s/Daniel P. Mullarkey/ 
Jennifer Fraser 
Daniel P. Mullarkey 
Novak Druce Connolly Bove +Quigg LLP 
1875 Eye Street, NW, II th Floor 
Washington, DC 20006 
Attorneys for Petitioner 
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CERTIFICATE OF SERVICE 

I hereby certify that on this lith day of September 2014 a true and correct copy of the 

foregoing AMENDED PETITIONER'S NOTICE OF TESTIMONY DEPOSITION 

OF TROY NITSCHE was served via first class mail to Respondent's Counsel Jamie Pitts at 

The Law Office of Jamie N. Pitts, 3340 Wood Thrush Dr., Ste. 341, Punta Gorda, FL 33950, 

with a courtesy copy sent via email to Jamienpitts@jpnlawfirm.com. 

s/Daniel P. Mullarkey/ 

Daniel P. Mullarkey 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on this 22nd day of October 2014 a true and correct copy of the 

foregoing CERTIFIED  DEPOSITION TESTIMONY TRANSCRIPT OF TROY 

NITSCHE and Exhibits thereto was served via first class mail to Respondent’s Counsel Jamie 

Pitts at The Law Office of Jamie N. Pitts, 3340 Wood Thrush Dr., Ste. 341, Punta Gorda, FL 

33950, with a courtesy copy sent via email to Jamienpitts@jpnlawfirm.com.  

    s/Daniel P. Mullarkey/      
   Daniel P. Mullarkey  
 
 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

In the matter of Trademark Registration No. 4,220,686 
Mark: GIOVANNI'S ALOHA FOODS 
Registration date: October 9, 2012 

In the matter of Trademark Registration No. 4,224,400 
Mark: GIOVANNI'S SCAMPI MARINADE 
Registration date: October 16, 2012 

In the matter of Trademark Registration No. 4,232,569 
Mark: GIOVANNI'S ORIGINAL WHITE SHRIMP TRUCK 
Registration date: October 30, 2012 

In the matter of Trademark Registration No. 4,248,595 
Mark: GIOVANNI'S HOT & SPICY WE REALLY MEAN IT! SAUCE 
Registration date: November 27, 2012 

LuckyU Enterprises, Inc., dba Giovanni's 
Original White Shrimp Truck 

Petitioner, 

v. 

John "Giovanni" Aragona 

Respondent. 

Cancellation No. 92057023 

STIPULATION REGARDING 
CERTIFICATION OF TROY NITSCHE DEPOSITION TRANSCRIPT 

Pursuant to Trademark Rule 2.123(b) and TBMP § 705, Petitioner and Respondent, 

through their undersigned attorneys, hereby stipulate and agree to the following: 

1) The parties stipulate and agree to the waiver of the requirement that Troy Nitsche read 

and sign the certified deposition testimony transcript as described in 37 C.F.R. § 2.123(e)(5). 



The parties reserve the right to all other ｯｾｾｳＮＬ｟｟｟＠ __ _ 

Date: October 22, 2014 

Date: October 22, 2014 

Jennifer Fraser 
Daniel P. Mullarkey 
Novak Druce Connolly+ Quigg LLP 
1875 Eye Street, NW, 11th Floor 
Washington, DC 20006 
Attorneys for Petitioner 

Jamie N. Pitts 

DlgltallysignedbyJamlePitts 
DN: cn=Jamie Pitts, o, ou, 
@mail==jamienpitts@gmail.com, c:::US 
Dale: 2014.10.22 15:20:38 -04'00' 

The Law Office of Jamie N. Pitts, Esq. 
3440 Wood Thrush Dr., St. 341 
Punta Gorda, FL 33950 
Attorney for Respondent 
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